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Tom tdit: Cong bang trong té tung hinh sy khdng chi dirgc nhin nhdn qua quyén ciia ngu’ol bi bugc
toi ma con gan vai tinh hop phap cua thu tuc, bao dam thé ché, minh bach tw phdp va niém tin cong
chidng. Bai viét tong quan hé thong nghién cizu quoc té va trong niréc nham nhdn dién hwdng tiép can
cha yéu va rat ra ham y cho Viét Nam. Tir 3.528 cong trinh trén co s¢ di liéu Scopus, sau sang loc
theo PRISMA 2020, 239 nghién cizu phi hop diroc lira chon phan tich. Bai viét két hop phan tich ngi
dung dinh tinh véi phan tich trac hrong bang VOSviewer va khao sat nghién citu trong nurée. Két qua
cho thdy ba huong tlep cdn: bdo dam quyen té tung cad nhan; bdo dam tinh hap phap cua tha tuc va
bdo dam cau truc thé ché; tiép cdn cong bang nhw mot nguyen tac hién dinh gan véi minh bgch, tinh
chinh danh va niém tin céng ching. Nghién cizu quéc té con khodng trong vé cong nghé va dai thogi
xuyén khu vuc. Tai Viet Nam, nghlen cuzu con phan tan theo ting quyen cu thé, chuwea hinh thanh khung
tiep can tong the. Bai viér dé xuat phét trién quan niém cong bang to tung theo hwong tich hop bado vé
quyén ca nhan, kiém soét tinh hop phép cua thu tuc va cac bao dam phl hop véi s6 hod fur phdp.
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FAIRNESS IN CRIMINAL PROCEDURE: A SYSTEMATIC COMPARISON OF STANDARDS
AND IMPLICATIONS FOR VIETNAM

Abstract: Fairness in criminal procedure is understood not only in terms of the rights of accused
persons but also in relation to procedural legality, institutional safeguards, judicial transparency, and
public trust. This article conducts a systematic review of international and Viethamese scholarship to
identify the principal approaches to fairness in criminal procedure and draw implications for Vietnam.
Of 3,528 publications retrieved from Scopus, 239 were selected for analysis following screening under
the PRISMA 2020 framework. The article combines qualitative content analysis with bibliometric
analysis using VOSviewer and examines relevant Vietnamese scholarship. The findings reveal three
principal approaches: protecting procedural rights of individuals, assuring procedural legality, and
safeguarding structures and institutions; and conceptualising fairness as a constitutional principle
associated with transparency, legitimacy, and public trust. International scholarship still contains gaps
concerning technological developments and cross-vegional dialogue. The research in Vietnam remains
fragmented around specific procedural rights and has yet to establish a comprehensive framework for
fairness in criminal procedural. The article therefore proposes developing an integrated conception of
procedural fairness that combines the protection of individuals’ rights, scrutiny of procedural legality,
and safeguards appropriate to the digitalisation of criminal justice.
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1. Pat van dé

Cong bang trong té tung hinh sy (fairness
in criminal procedure) tr lau da duogc thua
nhan 1a nén tang ctia nha nuwdéc phap quyén va
hé thdng nhan quyén qudc té. Cac quy dinh
tai Diéu 14 Cong udc qubc té vé cac quyén
dan sy va chinh tri ICCPR) va Diéu 6 Cong
wéc chau Au vé quyén con nguoi (ECHR)
khang dinh moi ca nhan c6 quyén duoc xét
xir cong bang, cong khai boi mot toa an doc
lap, vo tu. Trén thuc té, nhitng chuan muc
nay khong chi mang y nghia phap Ii qudc té
ma con tré thanh thuéc do dé danh gia hiéu
qua tu phap hinh sy cua ting qudc gial.
Nhitng quy dinh nén tang nay vira dong vai
trd “chuan muc tham chiéu” toan cau, vira la
can cir dé danh gid hiéu qua cai cach tu
phap. Trong cac nghién ciu gan day cua hoc
gia quéc té, cong bang trong té tung hinh sy
dugc tiép can theo ba huéng nodi bat, phan
anh sy giao thoa giira li luan, thyc tién xét
Xt va cai cach phap luat.

Thet nhdt, huéng tiép can dya trén quyén
va mé hinh tranh tung (rights-based and
adversarial approach) tap trung vao noi ham
cac quyén tb tung cdt 18i nhu quyén duoc xét
xt cdng bang, nguyén tic binh dang trong
tranh tung (equality of arms), quyén duoc
xét xir boi tham phan dung tham quyén,
quyén cdng bd va phan bién chang cw, cing
véi van dé gid tri cua xét xtr ving mit va loai
trir chiing ctr do thu thap trai luat.

Thi# hai, nghién ciu vé tinh hop phép cua
thu tuc va thiét ké cau tric thé ché (procedural

1 European Court of Human Rights (2026), Guide on
Article 6 of the European Convention on Human Rights:
Right to a Fair Trial (Criminal Limb), https://ks.echr.
coe.int/documents/d/echr-ks/guide_art 6 criminal_eng,
truy cap 12/5/2026.

TAP CHI LUAT HOC SO 5/2026

NGHIEN CUU - TRAO DOI

legality and institutional design) nhin manh
tinh hop phap, hop li va minh bach cua toan
bo tién trinh té tung, gan vai nguyén tic nha
nuéc phap quyén va doc 1ap tu phap.

Thet ba, huéng nghién ciu tiép can cong
bang dudi goc d6 hién phap va xa hoi hoc
phap |i (constitutional and socio-legal fairness)
mé rong pham vi nghién ciu cdng biang sang
binh dién cam nhan cua céng ching, niém
tin vao hé thong tu phap va muac d6 chinh
danh ciia co quan tién hanh té tung.

Phan tich cho thiy ba hudng tiép can nay
tao thanh mang luGi nghién ctu lién két chat
ch& gitta cAc nhoém chu dé xét xu cdng bang,
(fair trial), cong bang t6 tung (procedural fairmess)
va nha nuéc phap quyén (rule of law), phan
anh xu thé phat trién da chiéu cia hoc thuyét
cong bang trong té tung hinh sy duong dai.

Tuy vay, su phan bd nghién ciru giita cac
khu vuc phép 1i vin con mét can déi. Dix liéu
sau sang loc cho thay, phan 16n céc cong trinh
tap trung vao chau Au, dic biét trong khudn
khd Cong wéc chau Au vé quyén con nguoi
(European Convention on Human Rights -
ECHR) va &n 1¢ cua Toa 4n Nhan quyén chau
Au (European Court of Human Rights -
ECtHR). Cac chu d& duoc quan tdm nhiéu
bao gébm nguyén tic binh dang trong tranh
tung (equality of arms), viéc xac dinh tham
phéan theo luat dinh, xét xir truc tuyén va cac
quyén t6 tung co ban. Mot sé nghién cau
cling khao st cac hé thdng phap luat ngoai
chau Au nhu Nam Phi va Azerbaijan nhung
chir yéu theo hudng di chiéu va so sanh phép
luat. Trong khi d6, & Pong Nam A va Viét
Nam van thiéu cac tong quan c6 hé thong va
cac bang chang thuc nghiém vé cong bang
trong cac giai doan: diéu tra, truy to va xét xir
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cling nhu vé tac dong cua cai cach to tung doi
VGi niém tin ciia nguoi dan. Khoang tréng
nay cho thdy nhu cau tiép tuc nghién ciu va
cung cip co so thuc chang cho qué trinh
hoan thién phap luat va chinh sach tu phap,
dic biét trong bdi canh sb hoé hoat dong té
tung va tng dung tri tu¢ nhan tao dang dat ra
nhitng thach thicc méi dbi véi viéc bao dam
cdng bang. Trong bdi canh d6, Bo luat T6
tung hinh sy Viét Nam nam 2015, stra doi, bo
sung cac nam 2021, 2025 (BLTTHS) da quy
dinh nhiéu noi dung dé bao dam cac quyén
nham thyc hién “nguyén tic cong bang” nhu:
quyén bao chita, quyén im ling, kiém soat tu
phap d6i véi cac bién phap cudng ché,
nguyén tac tranh tung va yéu cau xét xir cong
bang, kip thoi. Mot s6 nghién cau da chi ra
rang su khac biét giita quy dinh trong vin
ban quy pham phép luat va thyc tién ap dung
van la khoang cach dang ké?. Nhiéu nha
nghién cau “nhan manh” nguyén tic tranh
tung trong BLTTHS con gap rao can thuc
tién khi vai tro cua luat su chua duoc phat
huy day du®; bao dam xét xir cong bang doi
hoi phai dong thoi cai cach ca thé ché va
phuong thirc xét xu, tranh tinh trang “hinh

2994

thicc hoa quyén con ngudi™. Thém vao do,

Lé Xuan Luc (2024), “Ban vé& nguyén tic xét xir
cdng bang trong té tung hinh sy Viét Nam”, Tap
chi Khoa hoc kiém sat, sé 6 (78), https://khoahoc
kiemsat.hpu.vn/portal/article/view/406, truy cap
19/8/2025.

3 Pang Vin Vuong, Xuan Thoai (2022), “Nguyén tic
tranh tung trong xét xtr duoc bao dam - Quy dinh
va thyc tién thyuc hién”, Tap chi Lugz si Viét Nam
dién twr, https://lsvn.vn/nguyen-tac-tranh-tung-trong
-xet-xu-duoc-bao-dam-quy-dinh-va-thuc-tien-thuc-hien
1650638840-a117931.html, truy cap 19/02/2025.

4 V6 Minh Ky (2018), “Quyén im ling cua ngudi bi

bugc toi va cac bao dam phap li trong té tung hinh
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céc hoc gia khac nhan manh yéu cau doi maéi
hoat dong xét xa dé quyén con ngudi va
quyén cong dan thuc su duoc bao dam trong
bdi canh cai cach tu phap®... Nhitng nghién
cttu ndy cho thdy Viét Nam di co nhing
budc phat trién trong viéc bao dam quyén
con ngudi trong té tung hinh sy nhung van
can maot tong quan c6 hé théng dé nhan dién
cac khoang tréng nghién ctu va ddi chiéu
véi cac chuan muc quéc té. Bong thoi, moi
quan hé gitra quy dinh phéap luat va thuc tién
thuc hién can tiép tuc duoc l1am rd théng qua
cac bang chung c6 hé thng vé nhitng van dé
nhu tiép can luat su tir giai doan sém, cong
bd va kiém tra chiing ca, quyén d6i chat va
bao dam thoi han t6 tung. Yéu cau nay cang
tr nén dang chd y trong bdi canh chang ci
dién tr va cong nghé ngay cang duoc Su
dung trong hoat dong té tung, dit ra nhitng
van d& méi ddi véi viéc bao dam quyeén tb
tung va tinh cdng bang cua qua trinh xét xu.
Xuat phét tir cac khoang tréng néu trén,
bai viét nay tién hanh mot tong quan hoc
thuat c6 hé thong theo tiéu chuan PRISMA
20205, két hop bibliometric/VOSviewer” trén

su”, Tap chi Nghién cizu Igp phap, sé 13 (340),
https://lapphap.vn/Pages/TinTuc/207231/Quyen-im
-lang-cua-nguoi-bi-buoc-toi-va-cac-dam-bao-phap-
ly-trong-to-tung-hinh-su.html, truy cap 09/5/2025.

5 V6 Qudc Tuin (2022), “Quyén duoc xét xir cong
bang cuia bi c4o tai phién toa xét xir vy an hinh sy ¢
Viét Nam - Thuc trang va kién nghi”, Tap chi Nghién
ciu ldp phép, sb 4, https://lapphap.vn/Pages/TinTuc/
211040/Quyen-duoc-xet-xu-cong-bang-cua-bi-cao-
tai-phien-toa-xet-xu-vu-an-hinh-su-o-Viet-Nam----
Thuc-trang-va-kien-nghi.html, truy cap 19/6/2025.

& PRISMA (Preferred Reporting Items for Systematic
Reviews and Meta-Analyses) 1a bo husng dan nham
tang tinh minh bach va day du trong viéc bao cdo
tbng quan c6 hé thdng. Phién ban PRISMA 2020
bao gom danh muyc kiém tra 27 noi dung va céc so
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hé théng co so dir liéu Scopus giai doan
2020 - 2025, véi chudi tir khoa tim kiém:
“fair trial”, “procedural fairness”, “fairness in
criminal procedure”, “due process”, “equality
of arms”. Bo dir liéu sau sang loc con 239
cong trinh, dugc sir dung dé nhan dién cac
huéng tiép can chu yéu, cau tric cha dé va
khoang tréng nghién cau vé cdng bang trong
t6 tung hinh su, ddng thoi dbi chiéu vai tinh
hinh nghién cau tai Viét Nam. Qua d6 nham
phac hoa ban do tri thuc vé cong bang trong
t6 tung hinh sy trén pham vi toan cau; téng
hop c&c cum chu dé trong tdm va xu huéng
phuong phéap; nhan dién khoang trong so
sanh lién quan dén Viét Nam va khu vuc, tir
d6 dé xuat dinh huéng cai cach gan véi do
ludng thuc chang va quan tri sé cong bang.

2. Két qua nghién ciu

2.1. Quy trinh luva chon cong trinh nghién ctiu

Trong cac cong trinh nghién cau khoa
hoc, dac biét 1a tong quan hé théng, quy
trinh lya chon cdng trinh nghién cau dong
vai trd nhu “clra ngd” bao dam tinh minh
bach va gia tri hoc thuat cua két qua tong
hop. Viéc lya chon mot cach ngau nhién
hoic thiéu can ¢t rd rang sé dan dén nguy co
thién léch, khién cho céac két luan vé cong

d6 dong nham mé ta qué trinh nhan dién, sang loc,
danh gia diéu kién va lya chon nghién cuu.

7 Phan tich tric luong thu muc (bibliometric analysis)
sir dung dit liéu thu muc dé nhan dién cau trdc, xu
huéng va cac méi lién hé trong mot tap hop cong
trinh khoa hoc. Trong nghién ctru nay, VOSviewer
dugc st dung dé phan tich tin suat va su dong xut
hién cua tir khoa, qua d6 nhan dién cac cum chu dé
va mdi lién hé gira cac hudng nghién ciru. VOSviewer
Ia phan mém dugc phét trién dé xay dung va phan
tich cAc mang luéi tric lugng thu muc, bao gom
quan hé trich dan, dong trich dan, dong tac gia va
ddng xuét hién thuat ng.
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bang trong té tung hinh sy khéng con stc
thuyét phuc. Do d6, céc tac gia ap dung
chuan muc qudc té PRISMA 2020 nham bao
dam quy trinh sang loc tu liéu cé tinh toan
diénd, ting cuong tinh minh bach, kha ning
tai 1ap va chit lugng béo céo trong céc tong
quan hé thdng. Tur co so dit liéu Scopus, qua
trinh tim kiém ban dau xac dinh 3.528 cong
trinh ¢6 lién quan dén cha dé cong bang
trong t6 tung hinh su. Sau khi sang loc tiéu
dé va tom tit, 648 cong trinh duoc tiép tuc
xem xét; 388 cong trinh bi loai do khong dap
ng tiéu chi nghién cau, cha yéu vi khong
thudc pham vi tu phap hinh sy. O giai doan
danh gia toan van, 260 cong trinh dugc xem
xét va 21 cong trinh tiép tuc bi loai vi khéng
phl hop véi pham vi nghién ctu. Két qua
cudi cung, 239 cong trinh dap Gmg day du
tiéu chi va dugc dua vao phan tich. Cac tai
liéu nay duoc xir li theo hai hudng:

Thex nhdt, phan tich noi dung dinh tinh
dugc s dung dé nhan dién cac luan diém,
tranh luan hoc thuat va huéng tiép can phép
Ii chu yéu.

Thi# hai, phan tich tric lwong thu muc
bang VOSviewer dugc sir dung dé xac dinh
tan suét, su dong xuét hién cua tir khoa va
cau trGc cac cum chu dé nghién cau. Quy
trinh nay tao co s& cho viéc xac dinh cac xu
huong va khoang tréng nghién ciu duoc
trinh bay & cac phan tiép theo.

2.2. Ddc diém tong quan cua cac nghién
CikU qUOC té

Tur goc do so sanh, cac cong trinh giai
doan 2020 - 2025 cho thay bt tranh hoc thuat

8 Matthew J. Page et al. (2021), “The PRISMA 2020
statement; an updated guideline for reporting systematic
reviews”, The British Medical Journal, Vol. 372,
Article n71, DOI: 10.1136/bmj.n71
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vé “cong bang trong té tung hinh sy” dang
hinh thanh & cac hudng tiép can ndi bat.

Thi# nhat, céach tiép can dua trén quyén
va cac bao dam gén véi mo hinh tranh tung

Dong nghién ctu nay khang dinh chuan
muc Xxét xir cong bang (fair trial) phai véan
hanh qua cac co ché quyén cu thé: quyén dbi
chit, quyén tham gia tai phién toa va quy tic
loai trir chung cw tréi luat. O chau Au, phan
tich chuan muc ECHR cho thay viéc sir dung
loi khai vang mat/gian tiép dé “nghiéng can
can” néu khdng bao dam quyén dbi chat thuc
chat; do d6, nhiéu hoc gia dé xuat chuan danh
gia nghiém ngat dé ngin ngira thao ting cong
bang®. V& hoat dong Xét xir, nghién ctu vé
xét xur truc tuyén va qua video canh bao nguy
co suy giam kha nang bién ho caa bi can bi
giam gifr, nhat 1a quyén trao doi riéng tu véi
luat su, kha nang danh gia ching ca miéng va
tinh cong khai cua phién t0a'. Vé ching cu,
truong hop thu thap trai luat trong an ria tién
duogc phén tich dudi goc nhin can bang gitra
hiéu qua dau tranh toi pham va chuan cong
bang, goi y ap dung tiéu chuan tiép nhan co
diéu kién dya trén muc d6 xam hai quyén con
ngudi va tac dong dén tinh cong bang tong
thé!t. Mot s tac gia con canh bao riang viéc

® Roberto E. Kostoris (2025), “Against ‘Al Khawaja
and Tahery’ and the following ECtHR case law:
The need to seek basic principles of fair trial
assessment to prevent abuses and manipulations”,
New Journal of European Criminal Law, Vol. 16,
No. 1, tr. 53 - 67, DOI: 10.1177/20322844251319123
10 Ana Lucia Tavares Ferreira (2025), “Remote
Hearings in Criminal Procedures and Prisoners’
Fundamental Rights: Is Videoconferencing the
New Metal Cage?”, European Journal of Crime,
Criminal Law and Criminal Justice, Vol. 33, Nos.
1-2,tr.43-63,DOI: 10.1163/15718174-bjal0066
11 Muhammad Fahad Anwar (2025), “Admissibility of
illegally obtained evidence in money laundering
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stra d6i ndi dung budc toi ma khong bao dam
cho ngudi bi budc t6i duoc thong tin day du
va c6 co hoi thuc chat dé chuan bi lai viéc
bao chira cd thé 1am cho tha tuc mang tinh
“Kafkaesque trial”*? thay vi xét xir cong bang
(fair trial)®. Tyu trung, nhém nghién cau
huéng quyén cho rang “cong bing” dong
nghia v4i nang luc phong vé hiéu qua, duoc
bao dam bai nguyén tic binh ding trong tranh
tung, quyén ddi chat, quyén c6 luat su va cac
rao chin ddi véi ching cw bt chinh.

Nhitng chi dé dién hinh trong bé dit liéu
Scopus: &) phé binh an 1&é ECHR vé chang
ctr va quyén ddi chat dién hinh 1a phan tich
lai hé qua cua Al Khawaja and Tahery dbi
v6i quyén duge dbi chat nhan chang va tiéu
chuan chap nhan chuang cu gian tiép'*; b)
tinh hop hién/tinh hop phép cua xét xir ving
mit (in absentia) trong bdi canh chuyén doi
phap luat'®; c¢) quyén duogc xét xir boi tham

cases in Pakistan”, Journal of Financial Crime,
\ol. 32, No. 3, tr. 595 - 602, DOI: 10.1108/JFC-05-
2024-0160

12 «“Kafkaesque” 1a thudt ngir bat nguon tir thé gioi
van chuong cta Franz Kafka, dugc st dung trong
nghién ciru nay dé md ta mot qua trinh t6 tung ma
ngudi bi budc toi khong dwoc biét rd hodc khong
thé du liéu diy du noi dung budc toi, khién ho
khong c6 co hoi thuc chit dé t6 chic viéc bao
chita. Trong phan tich cua Briski, mét thu tuc nhu
vay ddi 1ap véi xét xir céng bang, trong d6 nguoi bi
budc toi phai duoc biét vé su thay ddi cua noi dung
budc toi va co co hoi dap lai su thay dbi do.

13 Lora Briski (2025), “Modification of criminal
charges: European line between a Kafkaesque
process and a fair trial”, New Journal of European
Criminal Law, Vol. 16, No. 2, tr. 213 - 232, DOI:
10.1177/20322844251348130

14 Roberto E. Kostoris (2025), tldd.

15 Lala Mammadova (2025), “The Role of in Absentia
Trials in Azerbaijan: Balancing Judicial Efficiency
and Fair Trial Rights During Legal Transition”,
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phan dang thAm quyén va co ché phan cong
vu an, nhu mét co ché thé ché caa “toa doc
lap va vo tu”®; d) bao dam thoi han hop li
thong qua cac co ché thu tuc (vi du, thoa
thuan nhan toi) va cac bién phéap khic phuc
khi vi pham'’; e) tryc tuyén hoa té tung (xir
truc tuyén, truc tuyén hoa tham gia té tung
cua nguoi bi tudc tu do) cung nhirng hé qua
ddi véi quyén duogc xét xir cong khai, quyén
tiép can luat su va pham gia bi can/bj céo'®;
f) nguy co thién 1éch thuat toan va loi haa
cua Al trong xét xir/ra quyét dinh tu phap, de
doa hoic cang cé cdng bang trong t tung
tly vao co ché minh bach, giai trinh'%; g)
kha niang chap nhan chang cu thu thap tréi
luat va bai toan can bang gitra hiéu qua dau
tranh toi pham dac biét t6i pham tai chinh
véi bao dam xét xu cong bang?.

Revista Juridica Portucalense, No. 37, DOI:
10.34625/issn.2183-2705(37)2025.ic-20
16 Marcell Fényes, Krisztina F. Rozsnyai (2025),
“Chambers or Panels? - (Un)ambiguity in the
Administration of Hungarian Courts?”, International
Journal for Court Administration, Vol. 16, No. 1,
DOI: 10.36745/ijca.591
Andrei-Viorel IUGAN (2025), “Legislative Remedies
to Ensure the Reasonable Term in a Criminal Trial.
The Plea Agreement: Romania’s Experience”, Balkan
Social Science Review, No. 25, DOI: 10.46763/BSSR
252525225i
Ana Lcia Tavares Ferreira (2025), “Remote Hearings
in Criminal Procedures and Prisoners’ Fundamental
Rights: Is Videoconferencing the New Metal Cage?”,
European Journal of Crime, Criminal Law and
Criminal Justice, Vol. 33, Nos. 1-2, DOI: 10.1163/
15718174-bja10066
Giovana Peluso Lopes (2025), “Bias in Adjudication
and the Promise of Al: Challenges to Procedural
Fairness”, Law, Technology and Humans, Vol. 7,
No. 1, DOI: 10.5204/1thj.3812
20 Muhammad Fahad Anwar (2025), “Admissibility of
illegally obtained evidence in money laundering
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Thet hai, tiép can cong bang tir tinh hop
phép cua thu tuc va thiét ké thé ché. Céc
nghién ciru ndy xuat phét tur tién dé, néu ciu
tric thé ché cua td tung duoc thiét ké hop i,
cdng bang s& tu khic hién hiru. Céc tru cot
tiéu biéu 1a: thAm phén, thoi han hop 1i va
didu kién hop 1& cua xét xir ving mat. Vé
tham phéan, cac nghién cu nhin manh co
ché phan céng minh bach, ngau nhién va c6
thé kiém soat duogc 1a diéu kién can dé bao
dam tinh vo tu, tir d6 cung c¢6 cdng bang
ngay tir nén mong to chic. Vé thai han hop
li, kinh nghiém phap dién hoé thoa thuan
nhan t6i trong truyén théng dan luat (Civil
Law) duoc xem la “bién phap khic phuc lap
phap” nham xir Ii tinh trang kéo dai t6 tung,
mién 1a van bao dam tinh tu nguyén va kha
ning bao chira®. V& xét xir vang mit, cac
phan tich trong béi canh chuyén d6i phap
luat nhan manh chuan hop 1& nghiém ngat
(triéu tap day du, quyén tai tham) dé khong
danh ddi quyén con ngudi lay hiéu qua thu
tuc. B6 sung gan diy con co canh béo vé
viéc &p dung Al trong lugng hinh: thuat toan
thiéu minh bach c6 thé 1am x6i mon tinh vo
tu cua tién trinh, do d6 can khung trach
nhiém giai trinh va minh bach nhu mot “lan
can” thé ché bao vé cong bang thoi s6 hoa?.

cases in Pakistan”, Journal of Financial Crime,
\ol. 32, No. 3, DOI: 10.1108/JFC-05-2024-0160

2L Andrei-Viorel IUGAN (2025), “Legislative Remedies
to Ensure the Reasonable Term in a Criminal Trial.
The Plea Agreement: Romania’s Experience”, Balkan
Social Science Review, Vol. 25, tr. 225 - 247, DOI:
10.46763/BSSR252525225i

22 Muthukuda Arachchige Dona Shiroma Jeeva
Shirajanie Niriella (2025), “Artificial Intelligence
and Sentencing Practices: Challenges and Opportunities
for Fairness and Justice in the Criminal Justice System
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Nhom nghién ctu nay nhin chung coi cong
bing la tinh hop phap va hop Ii cua toan bo
tién trinh, dat trong tdm vao cau trlc thé ché
nhiéu hon 13 quyén phong vé don 1é.

Ngoai ra, cac nghién ctru dinh luong cho
thiy nhan thirc vé cong bang trong té tung co
tuong quan dang ké voi niém tin thé ché va
tham chi v&i cam nhan an toan cua céng
chung, qua d6 anh huéng dén hanh vi tuan
tha va hop tac véi co quan cong vu. Mot vi
du gan diay mo rong md hinh lién hé gitra
cdng bang trong t tung va ndi so toi pham,
goi Y rang “cam nhan cong bang” khong chi
la gia tri mang tinh quy pham ma con cé hé
qua xa hoi hoc hanh vi do ludng dugc?.
Nhitng phat hién nay cang cb yéu cau dat
cdng bang & vi tri trung tam cua quan trj tu
phap hinh su, dong thoi mé ra cau ndi gita
luat hoc véi khoa hoc hanh vi. Mot sb cong
bé qudc té nhung trong bdi canh Viét Nam
gan day ciing da bat dau tiép can cong bang
t6 tung dudi goc do bao dam phéap Ii cong
bang (due process) va quyén duoc Xxét xu
cdng bang (fair trial rights) theo chuin muc
quéc té. Tiéu biéu, tac gia Bli Tién Dat da
chi ra su léch chuan giira thiét ké thé ché va
nguyén tic coéng bang té tung, phan anh
khoang tréng giita quy dinh va thyc tién
trong viéc bao dam “due process”?*. Tiép ndi

in Sri Lanka”, International Annals of Criminology,
\ol. 62, Nos. 3 - 4, DOI: 10.1017/cri.2024.24

23 Jianhong Liu, Guangzhen Wu (2025), “Procedural
Fairness and Fear of Crime: Extending the
Procedural Justice Theoretical Model Under the
Chinese Context”, Crime & Delinquency, Vol. 71,
No. 4, DOI: 10.1177/00111287221150422

2 Dat T. Bui (2020), “Due-process-evading justice:
The case of Vietnam”, International Journal of
Law, Crime and Justice, Vol. 63, Article 100426,
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hudéng tiép can dé, tac gia nay phan tich tién
trinh hinh thanh hoc thuyét “due process”
trong phap luat Viét Nam tur di san tu duy
phap luat X6 Viét dén xu huéng hoi nhap
vao chii nghia hién dinh toan cau?®. Hai cong
trinh ndy cho thay rd Viét Nam dang chuyén
dan tir cach tiép can tha tuc hinh thuc sang
khung phép Ii mang tinh hién dinh, trong d6
cdng bang t tung duoc xem nhu nguyén tic
nén tang cua cai cach tu phép.

Thit ba, huéng nghién ctu tiép can cong
bang dudi goc do hién phap va xa hoi hoc
phap 1i. Cach tiép can nay xem cong bang
khong chi 12 quy tic cua quy trinh xét xir ma
con la gia tri nén tang cing ¢ niém tin cong
ching va tinh minh bach. C6 thé thay rang,
hai hudng nghién ctu trén la chu dao nhung
hudng thi ba nay mang lai mot gia tri hoan
toan méi la khi c6 nhiing cdng trinh ma rong
khéai niém cong bang sang binh dién xa hoi
va hién dinh. Liu va Wu ching minh cong
bang trong t6 tung anh huong truc tiép dén
cam nhan toi pham va niém tin x& hoi. Qua
d6 khang dinh cong bang 1a diéu kién duy tri
trat tu phap quyén®. Sobko va cong su, khi
phén tich cai cach tam giam & Ukraina, cho
thdy viéc can bang giira hiéu qua cuaa bién
phép tam giam va yéu cau bao vé quyén con

DOI: 10.1016/j.ijlcj.2020.100426

25 Dat T. Bui (2021), “A Quest for Due Process Doctrine
in Vietnamese Law: From Soviet Legacy to Global
Constitutionalism”, The Chinese Journal of
Comparative Law, Wol. 9, No. 2, DOIL:
10.1093/cjcl/cxab009

% Jianhong Liu, Guangzhen Wu (2025), “Procedural
Fairness and Fear of Crime: Extending the Procedural
Justice Theoretical Model Under the Chinese
Context”, Crime & Delinquency, Vol. 71, No. 4,
DOI: 10.1177/00111287221150422
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ngudi phu thude dang ké vao cac bao dam
phap Ii va co ché kiém soat?’.

Phan tich tan suat tir khoa trong cac cong
trinh duoc lua chon cho thay xét xu cong
bang (fair trial), quyén dwoc xét xtr cdng
bang (right to a fair trial), céng bang té tung
(procedural fairness), quyén con ngudi
(human rights) va nha nuéc phap quyén (rule
of law) 1a nhitng thuat ngit xuat hién ni bat
trong nghién ctru giai doan 2020-2025. Két
qua nay cho thay cac nghién cau quéc té van
tap trung chii yéu vao nhirng chuan muc nén
tang cua cong bang t6 tung, dac biét 1a quyén
dugc xét xtr cong bang, quyén con nguoi,
tinh hop phép cua thu tuc va cac bao dam
ctia nha nudc phap quyén. Phan tich dong
xuat hién tir khod bang VOSviewer tiép tuc
lam r& méi lién hé gitta cac chu dé nghién
ctru. Xét xir cdng bang (fair trial) va quyén
con ngudi (human rights) c6 méi lién hé noi
bat voi Toa an Nhan quyen chau Au (European
Court of Human Rights), cho thay anh huong
dang ké cua hé théng ECHR dbi véi nghién
ctru vé cong bang té tung. Trong khi do, cac
thuat ngir diéu tra sé (digital investigation),
bién phap phong, chdng toi pham dién tir
(electronic crime countermeasures), chung
ctr s6 (digital evidence) va tri tué nhan tao
(artificial intelligence) da xuat hién trong tap
dir liéu nhung c6 muc d6 lién két thip hon
VGi cac cum chu dé trung tam. Diéu nay cho
thiy cac van dé cdng nghé dang dan duogc
tich hop vao nghién cau vé cong bing té

27 Ganna Sobko, Andrii Svintsytskyi, Oleh Pushkar,
Volodymyr Butynskyi, Yuliya Shvets (2025),
“Reforming Ukraine's Pre-Trial Custody Measures:
An International Law Perspective”, Khazanah Hukum,
\ol. 7, No. 1, DOI: 10.15575/kh.v7i1.37796
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tung nhung chua hinh thanh mirc do lién két
twong dwong vai cac chu dé truyén thong.

Nhin tong thé, két qua phan tich tir khoa
cho thiy nghién ctu vé cong bang trong tb
tung hinh sy dang phat trién theo hai chu dé:
mét 13, tiép tuc duy tri trong tim ddi vai céc
chuan muc truyén thdng vé xét xir cong
bang, quyén con ngudi va nha nuéc phap
quyén; hai 13, dang tirng budc mé rong sang
nhitng vin dé phat sinh tir chang cr dién to,
diéu tra s6 va tri tué nhan tao. Sy chuyén
dich nay tao co s& dé ddi chiéu vai tinh hinh
nghién ciu tai Viét Nam, qua d6 xem xét
murc d6 hién dién cua ba huéng tiép can da
dugc nhan dién: bao dam quyén té tung ca
nhan; bao dam tinh hop phép cua thu tuc va
thiét ké thé ché va tiép can cong bang dudi
goc do hién phap va xa hoi hoc phap Ii.

Bén canh do, két qua phan tich tan suit
va dong xuat hién céc tir khod néu trén co
thé nhan dién ba khoang tréng dang chu y:

Thit nhdt, mac di céc van dé vé ching
ctr dién tu, diéu tra s6 va tri tué nhan tao da
Xuat hién trong nghién ctu nhung ching
chua tao thanh mot cum hoc thuat c6 mae do
lien két twong duong véi cac chu dé truyén
théng vé xét xtr cong bang (fair trial) va quyeén
con ngudi (human rights). Biéu nay cho thy
viéc tich hop cac chuan muc cdng bang vao
bdi canh céng nghé sé van dang trong qué
trinh hinh thanh.

Thet hai, su lién két noi bat giita xét xu
cong bang (fair trial), quyén con ngudi (human
rights) va Toa an nhan quyén chau Au (European
Court of Human Rights) cho thay nghién ciu
hién tai tap trung dang ké vao khdng gian
phap If chau Au, trong khi cac hé théng phap
luat & chau A va chau Phi hién dién it hon
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trong tap dit liéu, 1am han ché kha ning dbi
thoai xuyén khu vuc.

Ther ba, cac khai niém lién quan dén
niém tin cdng ching (public trust), minh bach
tu phap (judicial transparency), tiép can cong
Ii (access to justice) xuét hién it va phan tan
hon, cho thiy chiéu canh xa hoi cua cong
bang t6 tung chwa hinh thanh thanh mét
huéng nghién ciru manh.

Ba khoang trong nay lan luot lién quan

dén cong nghé, pham vi dia Ii cia nghién ciu
va chiéu canh niém tin cong ching, dong thoi
tao co s dé doi chiéu vai bdi canh Viét Nam.

2.3. Ham y cho Viét Nam

Dir liu téng hop tir cac cong trinh
nghién ctru trong nudc giai doan 2020 - 2025
cho thay buc tranh hoc thuat vé cong bang
trong t6 tung hinh sy tai Viét Nam dang
duoc hinh thanh nhung van phan tan theo
tirng mang chuyén dé nho, cu thé.

STT Chu dé nghién cau S0 tl;;?ng Nhan xét chinh
1 | Nguyén tic cong bang 4 Con han ché, mai & mac khai niém chung
2| Ché dinh phién dich, dich thuat 5 Gan véi bao dam quyen tiéng noi, chir viét trong

t tung hinh sy

Nhiéu nhat, phan anh quan tdm thyc tidn nhung

3 | Quyenim lang 2L eha yéu quy pham, chwa c6 khao sat
. R : Roi h a khung i thuyét thd
4 | Quyén xét xir cong bing 6 0: rac, chua xay dung khung li thuyét thong
nhat
5 Quyén cua ngudi bi tam gitr, tam 08 Tap trung vao giai doan d& bi xam pham quyén,
giam nhung con thiéu nghién ciu vé giam sat doc 1ap
s | Cong bang trong bdi canh cong 10 | Xuhuong méi, canh bao rui ro Al va xét xir truc
nghé tuyén, chua c6 khung phép 1i rd rang
. - Na & phan tich cau chii inh cua pha
7 | Su tham gia ctia nguoi bao chira 6 ang ve phan tich cau chir, quy dinh cua phap

luat ma chua di siu nghién ctu thyc tién

Thong ké nghién citu tai Viet Nam giai dogn 2020 - 2025
Nguon thang ké tir B¢ Khoa hoc va Cong nghé (https://sti.vista.gov.vn/) va tap chi nganh ludt c6 diém
tir 0.5 trg 18n theo Danh muc cia Héi dong Gido su nha nuedc ban hanh nam 2025.

Két qua théng ké cho thiy, trong cac
nghién ctu vé cdng bang trong té tung hinh
su & Viét Nam, chu dé dwgc quan tam nhiéu
nhat 12 quyén cia nguoi bi tam gitr, tam
giam va quyén im lang. Pay 1a nhiing bién
phap trong t6 tung hinh sy anh huong dén
quyén con ngudi, noi nguy co lam dung
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quyén lyc va vi pham nhan quyén thuong
xay ra, nén hudng nghién ctru nay nhan dugc
su quan tdm nhiéu nhat. Tuy nhién, diém yéu
la cac cong trinh chii yéu sir dung cach tiép
can nghién ciu quy pham két hop so sanh
luat, it nghién cau thuc chimg. Diéu nay tao
ra khoang tréng ca vé Ii luan Ian thuc tién,
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phép luat Viét Nam thiéu co ché giam sat
doc lap, trong khi cac nha nghién cau chua
cung cip du bang ching thuc nghiém dé
danh gida mac do thuc thi quyén nay trong
thuc tién. Nguoc lai, nhitng chu dé nhu
nguyén tic cdng bang té tung va quyén xét
xt ¢éng bang lai it duwoc khai thac®®. Su
thiéu vang mot khung Ii thuyét chung dan
dén tinh trang cac nghién cau con phan tan
theo tirng quyén hoic ting bao dam t6 tung
cu thé. Trong khi d6, trong nghién ctitu quéc
té, cdc van dé nay thuong dwoc xem xét
trong khuén khé quyén dugc xét xu cong
bang (fair trial), dac biét gan véi Cong udc
quéc té vé& cac quyén dan sy va chinh tri
(ICCPR) va Cong wdc chau Au vé quyén con
nguoi (ECHR). Cac nghién ctu lién quan
dén sy tham gia cua nguoi bao chira®® va
phién dich®® tuy it nhung dt ra cu héi quan
trong vé kha nang tiép can binh dang cong li
ctiia cac nhom dé bi ton thuong, dic biét 1a
ngudi dan toc thiéu sb, ngudi nghéo. Pay 1a
diém ma cac nghién ctu qudc té nhan manh
nhung Viét Nam con bo ngo. Cudi ciing, xu
huéng mai vé cong bang trong bdi canh

28 | & Xuan Luc (2024), “Ban vé& nguyén tic xét xir

cdng bang trong té tung hinh sy Viét Nam”, Tap

chi Khoa hoc kiém sat, s6 6 (78), https://khoahoc
kiemsat.hpu.vn/portal/article/view/406, truy cap

19/8/2025.

Nguyén Phd Lam (2023), “Ché dinh bao chira bt

budc trong t6 tung hinh sy Viét Nam”, Tap chi Quan

Ii nha nuoc, sb 335, https://vi.quanlynhanuoc.vn/

gInn/article/view/713, truy cap 20/3/2025.

30 Tran Thao (2023), “Ché dinh nguoi phién dich,
ngudi dich thuat trong t6 tung hinh sy - M6t s6 van
d& can hoan thién”, Tap chi Dan chu phép ludt,
https://danchuphapluat.vn/che-dinh-nguoi-phien-dich
-nguoi-dich-thuat-trong-to-tung-hinh-su-mot-so-van
-de-can-hoan-thien-4257.html, truy cap 20/3/2025.
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cdng nghé cho thay Viét Nam da budc vao
cing quy dao nghién ctu toan cau. Tuy
nhién, cac bai viét chu yéu canh bao rai ro
ma chua hinh thanh khung phép li. Pay la
khoang trong déng ké, nhat 1a khi phién toa
truc tuyén® da duoc trién khai, trong khi
viéc ung dung Al trong linh vuc phép li ngay
cang tré thanh van dé& duoc quan tam trong
nghién ctru va chinh sach tu phap2.

Khi ddi chiéu két qua tong quan québc té
v6i théng ké nghién ctu tai Viét Nam cho
thiy su khéac biét kha rd vé trong tdm hoc
thuat. Nghién cau qudc té tap trung dang ké
vao c&c nhém vén dé nhu: lién quan dén bao
dam quyén té tung, thé hién qua céc chu dé
nhu binh dang trong tranh tung, quyén cé
luat su, quyén dugc xét xtr cong bang va loai
trir ching cir thu thap trai phap luat; bao dam
vé thu tuc va thé ché, bao gom tham phan
dang tham quyén, thoi han hop i, tinh minh
bach, tri tué nhan tao va tu phap sb, van dé
mé& rong cong bang ra ngoai cac bao dam tb

31 Hoang Anh Tuyén (2024), “Chinh sach phap luat t5
tung hinh su vé bao vé quyén con ngudi trong bdi
canh cach mang cong nghé 4.0”, Tap chi Khoa hoc
kiém sat, s6 01, https://khoahockiemsat.hpu.vn/
portal/article/view/327, truy cap 20/3/2025.

Ha Viét Toan, Nguyén Tat Duan (2025), “Mot s6
van dé vé xét xur truc tuyén trong giai doan hién
nay”, Tap chi Toa é&n nhan dan dién tu,
https://tapchitoaan.vn/mot-so-van-de-ve-xet-xu-truc
-tuyen-trong-giai-doan-hien-nay13923.html, truy
cap 20/3/2025.

% Hoang LAm (2025), “Ung dung tri tué¢ nhan tao
trong h¢ théng phap luat Viét Nam: co hoi, thach
thirc va dinh huéng phat trién”, Tap chi Toa an
nhan dan gién tu, https://tapchitoaan.vn/ung-dung-
tri-tue-nhan-tao-trong-he-thong-phap-luat-viet-nam
-co-hoi-thach-thuc-va-dinh-huong-phat-trien13897.html,
truy cap 20/3/2025.
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tung riéng 1¢ dé xem xét mdi lién hé gitra
cdng bang véi tinh chinh danh cua thiét ché
tu phap, niém tin cdng chdng va minh bach
tu phap. Trong khi do, nghién cau & Viét
Nam chu yéu tap trung vao cac quyén cu thé
cua ngudi bi budc toi va cac bién phap ngan
chan, dic biét 1a tam gii, tam giam, quyén
im lang va quyén bao chita. Cac nghién ctu
tryc tiép vé nguyén tac cong bang va quyén
duoc xét xtr cong bang van chiém ti trong
han ché hon va chua hinh thanh mot khung |i
luan théng nhat. Su khéc biét nay cho thay
hoc thuat Viét Nam van cha yéu tiép can
cdng bang tir ting bao dam quyeén riéng 1¢,
trong khi nghién ctu quéc té dang ma rong
sang cau tric thé ché, minh bach tu phap va
nhitng thach thuac caa cong nghé. Két qua
tong quan qudc té va théng ké nghién ctu
trong nudc bo sung cho nhau trong viéc xéac
dinh vi tri cua Viét Nam trong dién ngon vé
cong bang té tung hinh sy. Phan tich qudc té
cho thay su dich chuyén tir cac quyén té tung
truyén thong sang nhitng van dé& vé cau tric
thé ché, minh bach va cong nghg, trong khi
cac nghién cau tai Viét Nam phan anh su
quan tdm ndi bat dén nhiing quyén c6 nguy
co bi xam pham tryc tiép trong qué trinh &p
dung bién phap cudng ché va budc toi. Su
khac biét nay khéng chi cho thiy khoang
trbng nghién caru ma con goi mo hudng phét
trién: cong bang té tung tai Viét Nam cén
duoc nghién ciru nhu mot cau tric tong thé
két ndi quyén cé nhan, tinh hop phép cuaa tha
tuc, kiém soat quyen lyc tu phap va cac bao
dam méi trong mai truong so.

3. Khuyén nghi va két luan

Két qua téng quan hé théng cho thiy
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cdng bang trong t tung hinh s dang duoc
qudc té tiép can theo ba binh dién chinh:
bao dam céc quyén cu thé cua bi can, bi cao
trong qua trinh té tung; thiét ké tha tuc va
cau tric t6 tung hop phap, hop Ii va mé rong
céng bang thanh nguyén tic hién dinh gin
Vi niém tin céng ching va tinh minh bach
cua tu phap. Trong khi d6, nghién cuu tai
Viét Nam chu yéu tiép can va phan tich riéng
I¢ ting quyén phong vé (quyén im ling,
quyén bao chira, quyén caa ngudi bi tam gitr,
tam giam) ma chua hinh thanh mot dién
ngodn day da vé cdng bang t6 tung nhu mot
chuan muc hién dinh tong thé. Diéu nay
mang lai ba y nghia hoc thuat va thuc tién:

Thet nhdt, khoang trong nghién ciu dat
ra nhu cau mé rong cac phan tich tir goc do
quyén don 1¢ sang khung khai niém hé théng,
qua d6 tiém can véi xu thé hoc thuat qudc té.

Thet hai, viéc ddi chiéu cho thay Viét Nam
dang ¢ diém giao gitra hai truc tiép can: bao
dam quyén c& nhan va bao dam tinh hop phép
cua thu tuc. Viéc dung hoa hai truc nay khéng
chi gilp nang cao chit lwong té tung ma con
cang ¢cb niém tin phap quyén trong x& hoi.

Thit ba, cac thach thuc méi nhu t6 tung
dién tar, Xét xtr truc tuyén hay sir dung tri tué
nhan tao trong t6 tung doi hoi phap luat Viét
Nam phai x&y dung nhitng “hanh lang” thu
tuc mgi nham bao dam cong bang trong boi
canh s hoa.

Tir nhitng phan tich nay, c6 thé khuyén
nghi huéng nghién ctu tiép theo tai Viét Nam
nén tap trung vao viéc dinh hinh nguyén tic
cdng bang t6 tung nhu mot chuan hién dinh
nén tang, thay vi chi ding & cac quyén don
1&. Bong thai, can cé cac nghién cau chuyén
sau hon vé tinh cong khai, tinh v6 tu cua toa
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an cling nhu tac dong cua céng nghé toi kha
nang ty vé cua bi cao. Pay la con duong dé
gan két phéap luat Viét Nam véi chuan muc
quéc té, ddéng thoi bao dam cong |i duoc
thuc hién trong thyc tién./.
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