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THUC TRANG PHAP LUAT VE SO GIAO DICH HANG HOA G VIET NAM VA KIEN NGH| HOAN THIEN

NGUYEN MINH HANG *

TOm tit: Trong boi canh hdi nhdp kinh té quoc té va si phat trién manh mé cia thi truong hang
hod, s¢ giao dich hang hod dang ngay cang khang dinh vi thé va vai tré ciia minh. Phdp ludt Viét Nam
hién hanh da c6 nhitng quy dinh khung nham xdc dinh cac vin dé vé té chire va hoat dong ciia s¢ giao
dich hang hod, tuy nhién cing véi nhitng thay doi ciia thiee tién, cdc quy dinh cia phdp ludt da béc 19
nhitng diém han ché, ddc biét trong van dé vé mé hinh t6 chire phdp Wi, co' cdu quan tri, co ché thanh
todn bi triv, quan |i rii ro... Bai viét hiedng téi viée phan tich cdac quy dinh ciia phdp ludt hién hanh vé
16 chire va hoat ddng ciia chii thé ndy, chi ra mét sé bat cdp nhw cdch tiép cdn sé giao dich hang hod
chii yéu dwéi géc do doanh nghiép thong thirong, thiéu co ché quan tri thi truong hién dai, chuwa thiét
Igp day di mé hinh thanh todn bir trir trung tam. Trén co s¢ d6, bai viét dé xudt mot sé gidi phdp hoan
thién phdp ludt theo hiréng ndng cao diéu kién thanh ldp sé giao dich hang hod, ning cdp cdc hoat
déng cia chii thé nay ddp vmg viéc t6 chikc va van hanh dwoc mét thi trieong chuyén nghiép hod - thi
truong mua bdan hang hoad tuong lai.
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THE CURRENT LEGAL FRAMEWORK ON COMMODITY EXCHANGES IN VIETNAM
AND RECOMMENDATIONS FOR IMPROVEMENT

Abstract: In the context of international economic integration and the rapid development of
commodity markets, commodity exchanges are increasingly affirming their position and role. Vietnamese
law has established a general legal framework governing the organisation and operation of commodity
exchanges. However, alongside changes in market practice, the existing legal framework has revealed
several limitations, particularly regarding the legal organisational model, governance structure,
clearing and settlement mechanisms, and risk management. This article analyses the current legal
provisions governing the organisation and operation of commodity exchanges in Vietnam, thereby
identifying several shortcomings, such as the prevailing approach that treats commodity exchanges
primarily as ordinary business enterprises, the absence of a modern market governance mechanism, and
the incomplete establishment of a central clearing counterparty model. On that basis, the article
proposes several recommendations for improving the legal framework, including increasing the
conditions for establishing commodity exchanges and enhancing their operational capacity to meet the
requirements of organising and operating a highly professionalised commodity market.
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1. Pat van dé sdu rong va sy phat trién nhanh chéng cua
Trong bdi canh hoi nhap kinh t& quéc t&  cac thi truong giao dich hang hoa phai sinh
trén thé gioi, so giao dich hang hoa (SGDHH)
ngay cang dong vai trd quan trong trong viéc
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t6 chuc thi truong, hinh thanh gia ca minh
bach, phong ngira rii ro bién dong gia va
thuc day luu théng hang hoa. Li luan va thuc
tién trén thé giéi cho thdy, SGDHH khong
chi 1a noi thuc hién giao dich hang hoa giao
sau ma con trd thanh b phén quan trong cua
ha téng tai chinh - thuwong mai hién dai, co
mbi quan hé chat ché véi hé théng thanh
todn, quan tri rui ro va thi truong von. O Viét
Nam, hoat dong mua ban hang hod qua
SGDHH duoc ghi nhan 1an dau trong Luat
Thuong mai nim 2005 va dugc huéng dan
bdi Nghi dinh sé 158/2006/NB-CP ngay
28/12/2006 cua Chinh phi, dugc sira doi, bd
sung bai Nghi dinh s6 51/2018/ND-CP ngay
09/4/2018 cua Chinh phu. Tuy nhién, sau hon
20 nam thi hanh, khung phap li hién hanh da
boc 16 nhiéu han ché nhu quy dinh con mang
tinh nguyén tic, chua thiét lap day du co ché
quan tri ri ro, chua xac dinh rd mé hinh t6
chie va quan Ii thi truong cling nhu thiéu cac
quy dinh chuyén siu vé thanh toan bu tri,
quan Ii vi thé, ki quy, quan tri cong nghé va
gidm sat giao dich. Thuc trang nay dat ra yéu
cau tiép tuc nghién ctru va hoan thién phap
luat vé t6 chirc va hoat dong cia SGDHH,
hudng t61 dam bdo tinh minh bach, an toan va
hidu qua cua thi truong. Dong thoi, qua trinh
xay dung du thdo Luat Giao dich hang hoa
phai sinh hién nay ciing cho thiy xu hudng
chuyén tir mé hinh quan Ii mang tinh thuong
mai don thuan sang mo hinh quan tri thi
truong theo chuén muc quéc té, nhan manh
quan li rdi ro, thanh toan bu trir trung tam,
minh bach thong tin va bao vé nha dau tu.
Bai viét duge thuc hién trén co s& phuong
phéap phan tich, tong hop, phuwong phap so
sanh luat hoc, phuong phap dbi chiéu kinh
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nghiém qudc t& nham 1am 3 thyc trang quy
dinh cua phép luat Viét Nam vé td chire va hoat
dong cua SGDHH, tir d6 dé xuit mot sb kién
nghi hoan thién phu hop vdi xu hudng phat
trién thi trudng hang hoa phai sinh hién dai.
2. Khai quét vé sé giao dich hang hoa
Céc nghién ctru vé su ra doi cia SGDHH
cho thdy, lich st hinh thanh SGDHH gin
lién v6i hinh thire giao dich hang hoa ki han
xuét hién tir hon 10.000 nam trude, sau do
timg budc phét trién dudi sy tac dong cua
quy md san xuét, cac hinh thai kinh té va dic
biét 1a sy phat trién dot phé trong linh vuc
khoa hoc cong nghé'. Hinh thai SGDHH dau
tién trén thé gidi xuat hién ¢ Nhat Ban, khi
Chinh phu qubc gia nay hd trg thi truong
giao dich chung thu gao tai Osaka thanh lap
mét t6 chirc nhu SGDHH véi cac don vi nhu
trung tdm thanh toan chiu trach nhiém thanh
toan cho cac thuong nhan c6 ching thu vao
nim 1730°. Dén nim 1848, SGDHH dugc
hinh thanh va phat trién mot cach rd nét tai
Hoa Ky, véi sy ra doi cia SGDHH Chicago
(Chicago Board of Trade - CBOT), tién hanh
giao dich cac cong cu hang hoa phai sinh do
82 thuong nhan budn ngii cdc ¢ thi tran nho
Midwestern®. CBOT dugc coi 1a mt trung
tdm mua ban, noi nhitng ngudi nong dan va
cac thwong nhan gip g& dé doi tién ldy viéc

DJ Trong Hiéu (2017), Nghién citu co sé khoa hoc

phat trién sé giao dich hang hod tai Viét Nam,

Luan an tién si kinh té, Trudong Pai hoc Kinh té

qudc dan, Ha Nai, tr. 17.

2 Moss, S.A, & Kintgen, E. (2010), The Dojima rice
market and the origins of futures trading, Havard
Business School, tr. 21.

3 Baffes, J., & Nagle, P. (2022), Commodity markets:

evolution, challenges and policies, World Bank

Publications, tr. 83.
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giao ngay nhitng hang hod néng san nhu lua
mi. Ngoai ra, CBOT xay dung nhiing quy
dinh vé viéc danh gia, phan loai lta mi, luu
trit, bdo quan lta mi chua duoc giao dich, dau
gi4 va giai quyét tranh chip phat sinh. O giai
doan dau, CBOT tb chirc giao dich cac mat
hang ngii cdc, san pham déng lanh, sau do6
phat trién voi cac giao dich vé ching khoan,
ngoai t& va vang®. O chau Au, cac SGDHH
phat trién manh mé& trong giai doan tir nim
1980 dén nam 1990, véi sy ra doi cta S& giao
dich LIFFE ctia Anh (nam 1982), S¢ giao
dich MATIFF cua Phap (ndm 1986) hay S&
giao dich DTB ctua Duc (ndm 1990). Con &
chau A, cac SGDHH ghi nhan su xuat hién
tir cudi thé ki XX, sau d6 chitng lai va thuc
su phat trién vao cudi thé ki XX.

Hién nay, trén thé gi61 ghi nhan mot sb
SGDHH I[6n, dugc danh gié 1a nit mach cua
kinh té toan cdu nhu: SGDHH Chicago
(The Chicago Board of Trade - CBOT),
SGDHH NewYork (NewYork Mercantile
Exchange - NYMEX), SGDHH lién luc dia
(Intercontinental Exchange - ICE), SGDHH
Tokyo (Tokyo Commodity Exchange - TOCOM),
S¢ giao dich kim loai London (London
Metal Exchange - LME). Cac SGDHH chu
yéu tap trung giao dich cic san pham thudc
bdn linh vuc chinh nhu; 1) nang luong, bao
gdm cic san pham dau thdé va khi thién
nhién; 2) kim loai, bao gdbm quing sat, dong,
chi, thiéc va bach kim; 3) ndng san, bao gém
cac san phém nhu dau tuong, ngd, lha mach,;
4) nguyén liéu cong nghiép, bao gdm cao su,
duodng, ca phé va bong®.

4 PJ Trong Hiéu (2017), tldd, tr. 19.
5 Baffes, J., & Nagle, P. (2022), tldd, tr. 84.
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Tuy nhién, du c6 lich sir ra doi va phat
trién l4u dai, &én nay dinh nghia vé SGDHH
van chua co su théng nhat. Thuc té, mdi giai
doan phat trién khac nhau, & mdi qubc gia
khac nhau, quan niém vé SGDHH c6 nhiing
diu higu nhan di¢n khac biét nhat dinh.
Chang han, & Hoa Ky, SGDHH (Board of
Trade) duoc hiéu 1a bat ki so giao dich duoc
td chirc hodc cac co sé giao dich khac®, véi
chtc niang chinh 14 cung cip mot nén tang
tap trung dé két nbi ngudi mua va ngudi ban
cac hop dong hang hoa cing cac cong cu tai
chinh phai sinh’. Tai Singapore, SGDHH
tuong lai 14 to chirc cung cép hodc s& cung
cip cac phuong tién ki thuat can thiét cho
hoat dong mua ban hang hoa tuong lai va du
trit hodc s€ duy tri mot trung tdm mua ban
hang hoa twong lai dugc hoi ddng phé chuan®.
Con & Nhat Ban, SGDHH 1a cong ti ¢6 phan
thyc hién mo cac thi truong can thiét dé thuc
hién cac giao dich twong lai cia hang hoa
hodc céc chi s6 hang hoa khi co gidy phép
hoat dong®. Céc co quan chirc ning Nhat Ban
s& thyc hién cip phép hoat dong cho SGDHH
du diéu kién, thong qua diéu 18, quy tic thi
truong, nguyén tic ctia hop dong moi gidi va
nguyén tic giai quyét tranh chap.

6 Section l1a (6) Commodity Exchange Act 1936
https:/Amvw.govinfo.gov/content/pkg/COMPS-10309/
pdf/COMPS-10309.pdf

7 Section la (51) (A) Commodity Exchange Act
https:/immw.govinfo.gov/content/pkg/COMPS-10309/
pdf/COMPS-10309.pdf

8 Futures Trading Act (Chapter 116), S.2 (Singapore),
https://sso.agc.gov.sg/Act-Rev/FTA1986/Published?
DocDate=19961227&Provlds=P11-&utm

® Commodity Derivatives Transaction Act of Japan
(Act No.239 of 1950), Article 2 (4)-(6), Article 78,
https://www.japaneselawtranslation.go.jp/en/laws/vie
w/4922/je
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O Viét Nam, khai niém SGDHH bat dau
dugc d& cap sau khi c6 nhitng nghién ciru vé
cac phuong thirc hoat dong giao dich hang
hoa nong san hién dai, trong d6 c6 phuong
thire giao dich hang ho4 giao sau, von 1a mot
trong nhitng dic trung va tién dé dé phat
trién SGDHH. Tir dién tiéng Viét giai thich
“sd giao dich” Ia trung tdm budn ban ching
khoan, hang ho4 16n va strc lao dong®®. Trudc
do, trong Pai tir dién kinh t& thi trudng,
SGDHH dugc dinh nghia la mot hinh thure thi
truong dac biét, thyc hién viéc mua ban quy
mo 16n, theo mau va quy cach hiang hoall.
Nhin chung, cac dinh nghia dudi goc do gidi
thich tir ngir déu dong nhat ndi ham SGDHH
v6i thi truong, noi dién ra hoat dong mua
ban hang hoa véi nhitng diéu kién dic biét
duogc xac lap. Cach tiép can nay chua cho
thiy tinh phu hop khi dé cap SGDHH.

Duéi goc @6 phap li, Luat Thuong mai
nam 2005 mac du quy dinh vé hoat dong mua
ban hang hoa qua SGDHH nhung khai niém
vé SGDHH lai dugc xac dinh trong cac van
ban dudi luat. Theo d6, Piéu 6 Nghi dinh sd
158/2006/ND-CP quy dinh: SGDHH la doanh
nghiép dugc thanh 1ap va hoat dong theo quy
dinh cua Luat Doanh nghiép va quy dinh ctua
Nghi dinh quy dinh chi tiét Luat Thuong mai
vé hoat dong mua ban hang hoa qua SGDHH.
Dinh nghia nay cho thiy phap luat Viét Nam
tiép can SGDHH véi pham vi cia mot doanh
nghiép, dong thoi xac dinh cac bo phan phap
luat diéu chinh ddi véi td chuc va hoat dong

10 vign Ngon ngit hoc (2019), Tir dién tiéng Viét,
Hoang Phé (chu bién), Nxb. Hong P, tr. 1100.

11 Nguyén Hitu Quynh (chu bién) (1998), Pai tir dién
Kinh #é thi truong, Nxb. Vién Nghién ctru va phd
bién tri thirc, tr. 1125.
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ciia SGDHH c6 sy giao thoa, két hop giira
phép ludt doanh nghi¢p va phap luat thuong
mai. Gan day, Nghi dinh sé 330/2025/ND-CP
ngay 18/12/2025 vé thanh lap va hoat dong
cua SGDHH trong Trung tdm Tai chinh
Qudc té tai Viét Nam da xac dinh, SGDHH
1a to chirc thuc hién niém yét va giao dich
hang hoa, phai sinh hang ho4, bao gdm cac
hop ddng hang hoa giao ngay, hop dong
hang hoa phai sinh theo co ché khép 1énh,
dau gia, thoa thuan hoic phuong thirc hop
phap khac. Khai niém nay duong nhu tiép
can SGDHH duéi hinh thic hoat dong co
ban nham phuc vu cho su ra doi va phat trién
ctia Trung tdm Tai chinh Quéc té, thay vi
x4c dinh ban chat phap |i cua chi thé nay.
Nhin chung, dinh nghia vé SGDHH theo quy
dinh cua phap luat Viét Nam chua cho théy
ndi ham déc thu ctia doanh nghi¢p 148 SGDHH.

Trén co so ké thira cac quan diém nghién
cuu va quy dinh cia phap luat hién hanh, s&
giao dich hang hoa c6 thé duoc hiéu 1a to
chuc dugc thanh 1ap theo quy dinh cta phap
luat nham t6 chirc, van hanh va giam sat thi
truong giao dich hang hoa tp trung thong
qua hé théng giao dich tiéu chuan hoa, dong
thoi thuc hién cac co ché quan tri rui ro,
thanh toan bu trir va cong b thong tin nham
bao dam tinh minh bach, an toan va én dinh
cua thi truong. Pinh nghia nay ham y téi viéc,
SGDHH khéng don thuan 13 dia diém giao
dich hang hoa ma 12 mot thiét ché ha tang thi
trudng co tinh chat dac thu, giit vai tro trung
gian trong t& chirc thi truong va bao dam an
toan cho cac giao dich hang hod, giao dich
hang hoa phai sinh. SGDHH dugc nhan dién
thong qua mot sd du hiéu co ban sau:

Thir nhdt, SGDHH 1a chi thé ¢6 hoat
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dong kinh doanh dic thu - to chic va van
hanh thi truong giao dich hang hoa tap trung.
Diéu nay dong nghia voi viec SGDHH
khong phai thuat ngit dugc st dung dong
nhat v6i thuat ngir “thi trudng mua ban hang
hod”. Xét vé mat hinh thirc, thi truong mua
ban hang hod 13 dia diém dién ra cic giao
dich véi hang hod hodc hinh thtc trao ddi
thong tin. Trong khi d6, SGDHH 14 chu thé
duoc thanh 1ap theo quy dinh ctua phap luat
dé tién hanh cac hoat dong nham gitp hoat
dong mua ban hang hoa duoc dién ra mot
cach thuan lgi, nhanh chong, dap tng dugc
nhu cau, muc dich cta cac bén tham gia.

Thit hai, SGDHH la chi thé cung cap ha
tang va co ché bao dam cho hoat dong mua
ban hang hoa phai sinh. Pac diém cbt 15i caa
SGDHH khong nim ¢ hoat dong mua ban
hang hoa ma & viéc cung cip hé thdng giao
dich tap trung, co ché khép Iénh, thanh toan
bu trir va quan trj rai ro cho thi trudng. Piéu
nay cho thdy SGDHH c6 vai tro tuong tu
nhu mot thiét ché ha tﬁng tai chinh, bao dam
tinh minh bach, 6n dinh va an toan cua giao
dich. Theo kinh nghiém quéc té, cac
SGDHH hién dai déu gin chit voi co ché
thanh to4n bu trir trung tAm nham han ché rai
ro day chuyén va bao vé an toan hé thong*2.

Thir ba, SGDHH 14 chu thé kinh doanh
c¢6 diéu kién va chiu su quan Ii, giam sat dic
thu cua Nha nudc. Hoat dong cua SGDHH
c6 khd nang tac dong 16n tdi thi truong hang
ho4, thi truong tai chinh va 6n dinh kinh té
vi mé, do d6 phap ludt cac qudc gia déu dat
chu thé nay dudi co ché quan If va giam sét

2By Cong thuong (2026), Bdo cdo tém tdt kinh
nghiém quoc té vé té chirc va quan |i hoat dong
giao dich hang hod phdi sinh, Ha Noi.
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dic thu nhu diéu kién vé vdn, co ciu to
chirc, hé thong cong nghé thong tin, quan li
rdi ro va an toan thanh toan trudc khi duoc
cAp phép hoat dong®. Pdng thoi, hoat dong
cua SGDHH con chiu sy gidm sat thuong
xuyén cua co quan quan |i nha nudc nhim
phong ngira hanh vi thao ting thi truong,
gian 1an va rai ro hé thong™.

3. Thue trang phap luit Viét Nam vé
sé giao dich hang hoa

SGDHH 1a chu thé trung tdm cta moi
giao dich hang hod giao sau qua s¢. Phap
ludt Viét Nam hién hanh quy dinh mdt $6
van dé lién quan dén SGDHH nhu hinh thic
t6 chtrc phép i, diéu kién thanh 1ap SGDHH;
quyén han va trach nhiém cua SGDHH; co
cAu t6 chtrc cia SGDHH. Nhin chung, phap
ludt Viét Nam da c6 nhiing quy dinh co ban
vé viéc xac dinh vi tri ciia Trung tdm thanh
toan bu trir va Trung tdm giao nhan hang hoa
trong co cdu to chtrc cia SGDHH. Hai trung
tdm ndy c6 mdi quan hé hd tro - phdi hop
nhau dé dat duoc hiéu qua cao nhat trong
hoat dong cua s¢. Viéc giao nhan hang hoa
dugc Trung tim giao nhan hang hoa phdi
hop v61 Trung tam thanh toan bu trir cua
SGDHH. Bén mua chi dugc nhan hang sau
khi da thanh toan gia tri hang hoa theo hop
dong tai Trung tdm thanh toan bu trir va c6
gidy x4c nhan ciia Trung tdm thanh toan bl
trir vé viée thuc hién nghia vu thanh toan cua

13 Nguyén Minh Hang (2025), Phdp ludt vé hoat dong
mua ban hang hod qua so giao dich hang hoa ¢
Viet Nam — Thuc trang va kién nghi, bé tai nghién
cuu khoa hoc Céip co s0, Truong Dai hoc Luat Ha
Noi, tr. 30.

14 Bo Cong thuong (2024), Bdo cdo khdo sat kinh
nghiém quoc té vé thé ché quan \i s¢ giao dich
hang hoa, Ha Noi, tr. 14.
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bén mua. Bén ban sau khi giao hang s€ dugc
xac nhén cua Trung tdm giao nhan hang hoa
1am cdn ctr dé dugce Trung tdm thanh toan bo
trir tra tién hang hoa cho minh. Nhin chung,
mot cach khai quat, phap luat hién hanh da
xdy dung dugc hanh lang phap li co ban cho
viée ra doi, t6 chirc va hoat dong cua SGDHH,
huong té1 viée xay dung thi truong mua ban
hang hoa qua so, giup cac doanh nghiép san
xuét, kinh doanh, xuét, nhap khiu c6 thém
cong cu bao hiém rui ro vé gia ca dé chu dong
trong ké hoach kinh doanh, cin ddi cung cau
hang ho4. Mit khac, hé thong quy dinh vé
didu kién vbn, cong nghé, ki quy, quan trj rui
ro... cho thay Nha nuéc di nhan thirc rd
nhiing rui ro cua thi trudng mua ban hang hoa
qua SGDHH va c6 bién phap quan li phu hop.

Tuy nhién, trong bdi canh thi trudng mua
ban hang ho4 ngay cang phat trién voi mirc
do phuc tap hon, cac quy dinh hi¢n hanh da
boc 10 nhiing han ché nhit dinh, c6 thé ké
dén nhu:

Thir nhdt, quy dinh vé hinh thirc phap i
cua SGDHH qué m¢, chua dam bdo su phu
hop véi mot chu thé kinh doanh c6 diéu kién
nhy SGDHH. Diéu 6 Nghi dinh s6
158/2006/ND-CP quy dinh: SGDHH la
doanh nghi¢p dugc thanh 1ap va hoat dong
theo quy dinh cua Luat Doanh nghiép va quy
dinh ctia Nghi dinh vé hoat dong mua ban
hang hoa qua SGDHH. La doanh nghiép,
SGDHH c¢6 thé ton tai dudi cac md hinh t6
chtc phéap |i khac nhau, gom c6 cong ti cb
phan, cdng ti trach nhiém hiru han, cong ti
hop danh va doanh nghi¢p tu nhan. Viéc lya
chon hinh thire phép Ii cu thé nao s& do cac
thanh vién sang 1ap quyét dinh, dira theo nhu
cau, chién lugc, muc tiéu hinh thanh va hoat
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dong cia SGDHH. Mic du quy dinh nay thé
hién sy ty chu trong vi¢c lya chon moé hinh
kinh doanh phu hop khi cac nha sang lap
thanh 1ap SGDHH, tuy nhién xuat phat tir
tinh chat dic thu trong co ché vén, trach
nhiém tai san, MmO hinh quén tri, diéu hanh,
cling nhu dac thu trong vi tri, vai tro cua
SGDHH, m6 hinh doanh nghiép tu nhan hay
cong ti hop danh khong phu hop véi
SGDHH. Nghién ctru ctia World Bank cho
thdy, cac thiét ché thi truong trong yéu nhu
s& giao dich can mé hinh t6 chirc mang tinh
trach nhi¢m hiru han va c6 kha nang phan
tan quyén luc, rai ro®®. Trén thuc té, dbi véi
nhitng chu thé kinh doanh c6 diéu kién, dic
biét c6 yéu t6 rui ro trong hoat dong ciing
nhu c¢6 nhitng ddc thu hon so véi doanh
nghiép thong thuong vé hoat dong, vi tri nhu
cac to chirc tin dung, chu thé kinh doanh
chting khodn, chu thé kinh doanh bao hiém,
s¢ giao dich chung khoan..., phap luat Viét
Nam chi quy dinh dugc thanh 1ap dudi mo
hinh cong ti c¢6 phan hodc cbng ti trach
nhiém hiru han véi nhitng kha nang dap tng
t6t yéu cau vé phap i, t6 chirc va tai chinh
cling nhu kha nang phat trién bén viing.

Thit hai, quy dinh vé diéu kién thanh lap
d6i voi SGDHH c6 sy “don gian”, chua gén két
v6i tinh chat phtic tap dic thu cia SGDHH.
Theo d6, dbi véi yéu cau vé von diéu 18,
Diéu 8 Nghi dinh s6 158/2006/ND-CP chi
quy dinh muc von t6i thiéu 1a 150 ti dong,
quy dinh nay boc 16 hai diém han ché 16n sau:

15 World Bank (2001), Commodity Market Reforms —
Lessons of Two Decades, Regional and Sectoral
Studies, https://documentsl.worldbank.org/curated/en/
455351468767093015/pdf/Commodity-market-
reforms-lessons-of-two-decades.pdf, truy  cap
01/4/2025.
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Mot la, mirc von didu 18 150 ti déng chua
tuong xung vdi quy mo, mic do, dac tinh
phuc tap cua cac giao dich trén thi truong.
Thuc té, véi S6 Giao dich hang hoa Viét
Nam, v6n hoat dong trén thi trudng mua ban
hang ho4 chua qua s6i dong va phan anh
dung ban chat cua thi truong ma quy méd
giao dich c6 luc 1én dén 5.000 ti VND/ngay
vao nam 2024%. Vén diéu 1¢ 1a yéu t6 dam
bao ndng luc van hanh va tai chinh ti thiéu
ctia SGDHH, vbn diéu 1é thap, SGDHH sé&
khong du ning lyc ki thuat va tai chinh dé
quan |i thi truong 16n, dan dén nguy co
nghén hé théng, cham thanh toan hodc v&
giao dich. Boi vdy, vén diéu 1& cang cao,
nang lyc xt li quy mé giao dich 16n va rui ro
hé théng cang manh. Néu so sanh voi mic
von diéu 1& cia SGDHH & mot sd quéc gia
trén thé gii nhu Singapore véi mic von toi
thiéu 500 triéu SGD (khoang 9.000 ti VND);
& My 1a tir 1 ti USD trg Ién..., co thé thiy
muc vén diéu 1¢ cia SGDHH ¢ Viét Nam
thip hon nhiéu lan so v&i cac thi truong
khac, dan dén han ché trong nang luc canh
tranh va xtr |i rii ro hé thong. Nhu vay, cling
vO1 sy phat trién cua thi truong mua ban
hang hoa qua SGDHH & thoi diém hién tai
va ki vong tuong lai, viéc nang cao von diéu
1& ciia SGDHH la cén thiét.

Hai 13, diéu kién vé vbén dé thanh lap
SGDHH con don gian, hoan toan cé thé tao
ra “16 hong” khong bao dam an toan cho
hoat dong cua chu thé nay khi ra doi. Ve li

16 Ha Anh (2025), Thj truong giao dich hang hod tai
Viét Nam séi dong trong nam 2024, https:.//mxv.
com.vn/tin-tuc/thi-truong-giao-dich-hang-hoa-tai-viet
-nam-soi-dong-trong-nam-2024-n6509.html, truy
cap 01/5/2025.
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thuyét, von diéu 18 1a sé von duoc ké khai
trong giai doan dang ki kinh doanh cua
doanh nghiép, thé hién cam két tai chinh ban
dau cta cac thanh vién sang lap, 1a muc do
rli ro tai chinh t6i da ma ho chiu trach nhiém
d6i v6i cac nghia vu tai san cia SGDHH.
Tuy nhién, trong thyc tién quan li va giam
sat, von diéu 1¢ cling boc 16 nhiéu han ché
khién chi sb nay khong con 1a thudc do day
da va chinh xac vé strc manh tai chinh hay
kha ning van hanh cia mot to chiic trung
gian thi trudng. Mot s6 han ché cua vén diéu
1é 6 thé ké toi nhu: 1) Khong phan anh ning
Iyc tai chinh thuc té cia SGDHH. S¢ c6 thé
¢6 von diéu 1¢ cao nhung ning lyc tai chinh
thuc té yéu khi s6 vén nay khong dugc gop
du, dung han; 2) Chi 14 chi s6 tinh, khong thé
hién duoc bién dong tai chinh theo thoi gian.
Trong khi hoat ddng mua ban hang hod qua
SGDHH yéu cau niang luc tai chinh c6 tinh
dong, duy tri 6n dinh lién tuc thi von diéu 1¢
khéng dap ting duoc yéu cau nay; 3) Khong
phdn anh nang lyc quan tri rii ro hay kha
ning phong vé tai chinh. Vén diéu 1& von
khong thay thé dugc cac thiét ché phong vé
tai chinh nhu hé s vn kha dung, ki quy yéu
cau toi thiéu, quy dam bao thanh toan. Do do,
dya vao von diéu 18 1am tiéu chuin duy nhét
dé danh gid muc do an toan thi truong la
khong day da va dé gay ngd nhan; 4) Khéng
gin véi quy mo hoat dong va tinh chét rai ro
clia san pham giao dich, co thé gy hién
tuong “von nhod - san pham 16n”, tiém an
nguy co mat kiém soat khi thi truong ting
truéng nong...

Hién nay, theo Du thao Nghi dinh vé
hoat dong mua ban hang hod qua s& giao
dich hang hoa, SGDHH dé duoc thanh lap
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phai c6 von diéu 18 tir 1.500 ti dong tro 1én.
Tuy nhién, mc vén nhu vdy chua hop li
boi 18 v6i s6 von diéu 1é hién nay tir 150 ti
ddng ma & Viét Nam dang c6 01 SGDHH
hoat dong, viéc nang cap 1én 1.500 ti dong
v0 hinh trung cang tao nén rao can cho viéc
gia nhép thi truong cua cac SGDHH moi,
tir 46 khong kich thich su phat trién cua thi
truong mua ban hang hoa tuong lai. Thém
vao d6, mirc von néu duge quy dinh tang
1én thanh 1.500 ti dong tr& 1én ciing chua
tinh toan t&i mirc d rai ro va tinh cht san
pham giao dich.

Dbi voi yéu cau vé co so ha ting cong
ngh¢ thong tin, phap luat hién hanh khong co
quy dinh cu thé vé chuan ki thuat, an toan
mang, hé thong giao dich twong duong tiéu
chuan qubc té. Giao dich qua SGDHH hién
nay gan nhu 100% la giao dich dién tir thoi
gian thyc. Diéu nay doi hoi SGDHH phai co:
hé théng xur 1i khép 1énh co do tré thap, du
phong cao; hé théng gidm sat rii ro tryc
tuyén, tich hop cong cu chdng thao ting thi
truong; co ché an toan mang theo tiéu chuan
ISO/IEC 27001, c6 kiém toan dinh ki va kha
nang ung pho tin cong mang; ha tang dir lidu
dap ung yéu cau phan tich dir liéu 16n, Al
trong giam sat thi truong. Cung véi do, khi
cac quy dinh cua phép luat c6 lién quan da
cO su thay ddi nhu sy ra doi cia Luat An
ninh mang nam 2018, Luat Giao dich dién tu
nam 2023 dit ra cac yéu cau moi dbi v6i hé
thong cong nghé thong tin cia S& nhu viée
bd sung quy dinh vé ching tir dién tir trong
giao dich hang hoa qua so... Béi vay, viéc ra
soat lai diéu kién vé co s ha téng cong nghé
thong tin dé c6 nhimg chinh sira, cip nhat
dam bao phu hop véi su thay ddi cia cac
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quy dinh phép ludt c6 lién quan ciing nhu
thuc tién thuc hién 1a diéu can thiét.

DPbi véi didu kién thanh 1ap SGDHH,
phap luat hién hanh khong dit ra yéu cau vé
chuyén mén d6i voi nhan su sang lap hoic
ban diéu hanh cia SGDHH. Trong khi do,
viéc dit ra nhitng yéu cau nay la doi hoi tat
yéu trong thiét ké thé ché ciia mot thi truong
hang hod c6 t6 chirc va hién dai. Pay khong
chi 1a diéu kién bao dam tinh chuyén nghiép,
hiéu qua cta to chic thi trudng ma con la
mot bién phap phong ngira ri ro hé thong,
bao vé nha dau tu va cung ¢d niém tin thi
truong. Theo d6, khong gidng cac doanh
nghi¢p thuong mai thong thuong, SGDHH
vira 1a don vi van hanh ki thuat, vira 1a thiét
ché trung gian tai chinh - phép |i - hang ho4,
boi vay nhan sy diéu hanh phai co chuyén
moén sdu trong nhiéu linh vyc nhu tai chinh
phai sinh va hop dong twong lai; quan Ii rui
ro thi truong va thanh khoan; cong nghé
thong tin va bdao mat giao dich dién tu...
Khong c6 doi ngii sang 1ap hodc diéu hanh
¢6 chuyén moén, SGDHH khong thé van
hanh hé théng khop 1énh, quan 1i bu tri,
giam sat giao dich hay chuan hoa hop dong -
tirc khong thé van hanh dung ban chit cia
mot s¢ giao dich hién dai. Mat khac, trong
moé hinh thi truong c6 t6 chirc, SGDHH
dong vai tro nhu “nha t6 chuc thi truong tu
nhan hod”. Do khong c6 thim quyén nha
nude, viée kiém soat thi truong phu thudc
hoan toan vao chuyén mon, quy trinh ndi bd
va hé thdng cong nghé. Nhu viy, néu ban
diéu hanh khong c6 hiéu biét vé phong
chéng thao ting gia, giam sat bat thuong,
dinh chuan hop dong..., thi truong d& bi
ling doan. Néu nguoi sang 1ap khong hiéu
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vé to chirc hé thong thanh toan bu trir, kha
ning xay ra rui ro thanh toan diy chuyén s&
rit cao. Hay noi cach khac, yéu cau chuyén
moén chinh 13 co ché thay thé trach nhiém
cong quyén bang ning luc ki tri tu nhan.

Thir ba, trinh ty, thu tuc kiém tra, giam
sat trudce cAp phép thiéu chidu sau ki thuat,
chu yéu dya trén ho so gidy to. Theo do, quy
trinh cdp phép thanh 1ap SGDHH trong quy
dinh tai Diéu 10 Nghi dinh s6 158/2006/ND-CP
chu yéu dwa vao ho so gidy to do doanh
nghiép ndp; khong c6 quy trinh kiém tra
thuc dia, danh gid nang lyc ki thuat hay kiém
thir hé thong trude khi cip phép. Piéu nay
khién viéc danh gia tro thanh “xét duyét trén
gidy”, thiéu kha ning phan anh thyc trang
nang lyc cong ngh¢ - van hanh cua don vi xin
phép. Cing vai d6, trinh tu, thu tuc cip phép
ciing khong ¢6 danh gia doc lap, da chidu vé
tinh an toan, tinh két ndi, kha nang chiu 15i
(fault-tolerance), nang luc xtr li giao dich 16n,
khong c¢6 quy trinh kiém thir hé thong giao
dich, khép 1énh, bu trur... Nhin chung, viéc
cap gidy phép néu chi ding lai & viéc kiém tra
cac diéu kién mang tinh hinh thirc ma khong
danh gia thyc chat nang Iyc tai chinh, cong
nghé, quan tri rui ro va kha ndng bao dam
hoat dong lién tuc cod thé 1am phat sinh nhiéu
rii ro ddi voi hoat dong cua thi truong. Cac
chuan muc quéc té cua I0OSCO nhan manh,
yéu cau ha ting thi trudng tai chinh phai c6
hé théng bao dam mirc d6 cao vé an ninh va
d¢ tin cay van hanh, nang lyc xu 1i phu hop
va c6 kha niang mo rong, dong thoi phai thiét
lap co ché bao dam tinh lién tuc cta hoat

dong va phuc hoi kip thoi khi xay ra su c6.

Y BIS (2012), Principles for Financial Market
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Thir tu, bét cap trong quy dinh vé co cdu
t6 chirc cia SGDHH, cu thé:

Mot la, phap luat hién hanh thiéu quy
dinh chi tiét v& mé hinh t6 chic va quan tri
ndi b0 SGDHH. Theo d6, khong c6 khung
quy dinh t6i thiéu vé cac bo phan chirc ning,
nhu: phong giam sat giao dich, phong thanh
toan bu trir, phong quan li rui ro; khong quy
dinh rd rang vé co ché kiém soat ndi bd va
kiém toan doc lap, dé dan dén xung dot loi
ich, thao ting thi trudng hodc that thoat tai
san; khong yéu ciu co cau tach biét giita bo
phan quan li van hanh va by phan giam sat
thi truong, 1am suy yéu tinh minh bach va
khach quan cua hoat dong giao dich. Trong
khi @6, kinh nghiém quéc té cho thiy cac
SGDHH hién dai déu xay dung co ché quan
tri theo hudng chuyén mon hoa cao, tach bict
gita chirc nang diéu hanh, giam st va thanh
toan bu trir nham han ché xung dot loi ich va
giam thiéu rii ro hé thong*®,

Hai 1a, phap luat hién hanh chua lam rd
vai tro va trach nhiém phap li cia tung bd
phan t6 chic. Theo d6, quy dinh hién hanh
khong x4c dinh rd rang tham quyén, trach
nhiém c4 nhan cta ban diéu hanh, hoi dé)ng
quan tri, hoi déng thanh vién hodc cac ca
nhan tryc tiép phu trach gidm sat giao dich.
Dong thoi, co ché xac dinh trach nhiém phap
li trong truong hop SGDHH dé xay ra gian
lan, rira tién, ling doan gid hodc vi pham
nghia vy bao cdo, dac bi¢t khi co cAu sd hitu
b phan phén tan con c6 su thiéu ving.

Ba 1a, phap luat hién hanh khong quy
dinh 0 rang vé diéu kién ddi v6i cac nhan su

Infrastructures, https://www.bis.org/cpmi/publ/d10
1.html, truy cép 01/5/2025.
18 Bo Cong thuong (2024), tldd, tr. 8.
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chi chdt cia SGDHH. Theo d6, quy dinh
ctia phap luat chua dua ra yéu cau cy thé vé
trinh d6, kinh nghiém, chuyén mon tai chinh
- hang hod - cong nghé thong tin dbi vai cac
thanh vién hoi dong quan tri, ban diéu hanh
hodc trudng cac bd phan ki thuat cia SGDHH.
Diéu nay l1am giam chat luong diéu hanh va
khong bao dam kha nang quan trj rui ro, diéu
tiét thi truong mot cach chuyén nghiép.

Bon la, phap luat hién hanh chwa xay
dung dugc mo6 hinh quan tri thi truong hoan
chinh déi voi SGDHH. Céc quy dinh hién nay
chu yéu tap trung vao diéu kién thanh 1ap va
hoat dong cua SGDHH dudi goc d6 mot
doanh nghiép, trong khi chua tiép can SGDHH
nhu mot thiét ché ha tang tai chinh - thuong
mai ¢6 vai trd quan tri va kiém soat rui ro thi
truong®®. Boi vay, nhiéu noi dung ¢t 161 nhur
quan i vi thé, canh bao rui ro, co ché can
thiép thi truong, cong bd thong tin hay giam
sat giao dich chua duoc quy dinh day du.

4. Mot s6 kién nghi hoan thi¢én phap
luat vé sé giao dich hang hoa & Viét Nam

Thir nhdt, sira d6i, bo sung quy dinh vé
mo hinh t6 chirc phap |i cia SGDHH theo
huéng quy dinh giéi han vé hinh thuc to
chic phap |i cia SGDHH chi ton tai dudi
mo hinh cong ti ¢ phan hodc cong ti trach
nhiém hitu han. SGDHH vén 14 thiét ché
kinh té dic thu, dong vai trd cung cdp nén
tang ha téng, ki thuat va t6 chuc cho viée
giao dich cac san pham hang hod cé tinh

19 B Cong thwong (2025), Bao céo tong két thuc tién
thi hanh Nghi dinh sb 158/2026/ND-CP ngay
28/12/2006 ciia Chinh phii quy dinh chi tiét Luat
Thuwong mai vé hoat dong mua ban hang hoa qua
S6 giao dich hang hoa va Nghi dinh s6
51/2018/ND-CP ngay 09/4/2018 sira dbi, bd sung mot
s6 diéu cua Nghi dinh sb 158/2006/ND-CP, tr. 13.
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chuin hoé cao, dic biét trong giao dich cac
mat hang chién luoc, giao sau va cac san
pham phai sinh. Véi vai tro cta minh,
SGDHH can mdt hinh thtc t6 chic phap Ii
c6 trach nhiém hitu han, co ché quan tri tap
trung, hé théng quan If rui ro tai chinh cao va
kha nang giam sat nghiém ngit. Trong khi
d6, mo hinh cong ti hgp danh va doanh
nghiép tu nhan déu khong phu hop vé ban
chat phap li va kha ning van hanh thi truong
c6 to chic nhu SGDHH. Mit khéac, kinh
nghiém qudc té vé md hinh t6 chirc SGDHH
cho thay, cac so thanh cong trén thé gidi déu
dugc to chirc dudi hinh thirc cong ti co phan
nhu CME Group cia Hoa Ky, SGDHH
tuong lai Thuong Hai cua Trung Qudc hay
SGDHH Tokyo Nhat Ban®. M6 hinh nay
voi dic diém trach nhiém hitu han, duoc
giam sét chit chg, co hé thdng quan tri hién
dai s& 1a lya chon tdi wu cho SGDHH trong
qué trinh hoi nhap kinh té toan cau.

Bén canh do6, dudi goc do kinh té, viéc
lva chon moé hinh td chitc cho SGDHH
khong thuan tuy 1a lya chon hinh thtrc doanh
nghiép, ma viéc ndy con gan lién véi mot sd
muc tiéu nhu: 1) chinh sach phat trién thi
truong tai chinh-hang hoa lanh manh;
2) hudng t6i viée bao vé quyén loi nha dau
tu, to chiic trung gian, nha san xuat; 3) phong
ngtra rui ro hé thng va gian 1an gia ca hang
hod; 4) hoi nhap véi hé théng giao dich qudc
té. Boi vay, viéc lya chon mé hinh cong ti cd
phan hodc cong ti trach nhiém hitu han s& co
kha nang thuc hién cac muc tiéu trén hi¢u

20 Nguyén Minh Hang (chu bién) (2026), Phdp ludt vé
hoat déng mua ban hang hod qua so giao dich
hang hod ¢ Viét Nam — Thuc trang va kién nghi,
Nxb. Cong an nhan dan, Ha Noi, tr. 110.
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qua hon ciing nhu bao dam muc do cong
khai, minh bach thong tin; huy dong vbn dé
gilp cac SGDHH c6 thé dau tu phat trién
cong nghé, giao dich dién tr...

O mot s6 qubc gia nhu Han Quéc, Thai
Lan, Trung Quéc, Canada, phap luat xac
dinh tu cach phap li cia SGDHH dya trén
hinh thic t6 chirc hoat dong?. Theo do,
SGDHH c6 thé ton tai dudi hai hinh thirc co
ban: 1) la phap nhan thwong mai, hoat dong
theo mo hinh doanh nghiép - do cac thanh
vién gép voén thanh lap, to chic duéi hinh
thirc ¢6ng ti ¢6 phan hodc trach nhiém hiru
han, cung cép dich vu giao dich nham muc
tiéu loi nhudn; 2) 1a to chirc phi loi nhuan, do
Nha nudc hodc céc to chirc nghiép doan
thanh 1ap va sé hitu, hoat dong v6i muc tiéu
phuc vu loi ich cong dé)ng hodc nganh nghé,
khong dit muc tiéu toi da hod loi nhuan.

Cung véi viéc quy dinh gi6i han vé hinh
thirc t6 chirc phap li cia SGDHH, can thiét
dinh vi rd nét md hinh t6 chirc ctia SGDHH,
dugc xac dinh la doanh nghiép co6 sy quan i,
gidm sat cia Nha nude. Theo d6, can hudng
to1 viéc hoan thién cac quy dinh cua phép
luat nham xay dung SGDHH hién dai, doc
1ap, minh bach, tich hop vao thi truong thé
gidi, giam bat cac hoat dong thude vé chirc
nang cuia co quan quan li nha nudc hoac cua
cac chu thé khac co lién quan.

Thir hai, stta d6i quy dinh vé diéu kién
thanh 1ap SGDHH theo hudng chat ché,
nang cap hon, cy thé:

Mot la, ting cuong sd von didu 1& t6i
thiéu cia SGDHH, cung véi dé bd sung yéu
cau vé von thuc gop hodc yéu cau duy tri
vbn tbi thiéu trong subt qua trinh hoat dong.

21 Nguyan Minh Hang (chu bién) (2026), sdd, tr. 120.
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Dbi voi viée ting von diéu 1& tbi thiéu, can
c6 su phan hoa dua theo muc do rui ro cua
cac loai giao dich trén thi truong. Theo do,
san phim cang phtc tap, yéu cdu von cang
tang dan. Dua trén thuc tién hoat dong cua
SGDHH Viét Nam giai doan vura qua,
Khuyén nghi vé mit stra d6i quy dinh c6 thé
dugc dua ra nhu sau: 1) Cap do 1 - co ban:
Dbi voi san pham giao dich giao ngay, ki han
don gian, hang hoa khong chién luoc, muc
vbn diéu 18 t6i thiéu 1a 1.000 ti dong. 2) Cap
d6 2 - trung binh: Déi v6i hop dong tuong lai
don gian, san phém phai sinh vat chét, mirc
vbn diéu 18 ti thiéu 1a 1.000 - 1.500 ti dong;
3) Cap do 3 - Phuc tap: Ddi v6i hop dong
tuong lai tai chinh hod, thi truong lién thong,
Trung tim thanh toan bu trir riéng, muc von
diéu 1¢ t6i thiéu 1.500 ti dong. Viéc phan hoa
diéu kién vé nang lyc tai chinh nhu trén s€ tao
nén sy linh hoat, phu hop véi quy md va
nang luc khic nhau cua SGDHH, tu do
khuyén khich su tham gia vao thi truong cia
cac so. Mit khac, viéc nang cap vbn ciing
gitip tranh dugc tinh trang “von nhé, giao
dich 16n” gay ra d6 v& hé théng.

Hai 1a, bo sung diéu kién thanh lap
SGDHH, phai c6 von thue g6p hoac dam
bao yéu cau duy tri von tbi thiéu trong subt
quéa trinh hoat dong. Yéu cau vé vén thuc
gop va duy tri von tdi thiéu trong hoat dong
cua SGDHH la thiét ché co ban dé bao dam
su 6n dinh cua thi truong; 1a ti€u chuéin sang
loc va rang budc trach nhiém phap Ii ddi véi
chu thé sang lap, dong vai trd quan trong
trong viéc thuc hi¢n gidm sat, cong bd thong
tin, xur li rdi ro va tng pho khing hoang thi
truong. Kinh nghiém tir cac qudc gia nhu
Hoa Ky, Singapore, tiéu chuan vén ludn
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dugc gin voi trach nhiém thi truong va
thuong xuyén kiém tra, cap nhat muc yéu
ciu theo bién dong thi truong. Nhu vay,
trong diéu kién Viét Nam dang huéng t6i
phat trién SGDHH tré thanh kénh huy dong
vén va phong ngira rii ro cho thi truong
hang hod, viéc quy dinh bat budc vén thuc
gop va co ché duy tri von tdi thiéu lién tuc 13
can thiét, hop i va co tinh kha thi cao trong
qua trinh stra d6i phéap ludt hién hanh.

Ba 13, stra doi, bo sung diéu kién vé hé
théng cong nghé va an ninh mang khi thanh
lap SGDHH nham bao dam tinh toan ven,
lién tuc va an toan cho thi truong; ngan ngura
cac rui ro ki thudt va t6i pham mang trong
hoat dong giao dich dién tir; ning cao chat
lugng thé ché va kha ning hoi nhdp cua
SGDHH Viét Nam vdéi thi truong quéc té
ciing nhu bao vé quyén loi nha dau tu va cac
thanh vién giao dich, bao dam cong bang va
minh bach. Dé thuc hién duge diéu nay, can
stra doi, bo sung cac quy dinh lién quan bang
cach dua yéu cau cong nghé-an ninh mang
thanh mot trong céc diéu kién bat budc, ¢
thé kém theo Phu lyc ki thut chuan hoa cac
yéu cau cong nghé thong tin ti thiéu. Theo
d6, noi dung diéu kién vé hé thong cong nghé
thdng tin can dugc sira dbi, bd sung nhu sau:

“_.. Co hé thong ha tang cong nghé thong
tin dap Gmg day du cac yéu cau vé nang luc
xur li, bao mat, an toan thong tin, bao vé dir
liéu nguoi dung, va kha nang phuc hdi sau
su ¢ dé phuc vu hoat dong giao dich hang
ho4 theo phuong thirc dién tir. Cu thé bao
gdém nhung khong gidi han:

- Hé thong khop 1énh ¢ kha nang xur i
t6i thiéu 10.000 1énh/gidy; xac nhan thoi gian
thuc; twong thich chuin FIX;
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- Hé théng dir liéu va bao mat c6 kha
nang ma hod dir liéu AES-256; sao luu dinh
ki; phan quyén truy cép; gidam sat nhat ki hé
théng (log);

- An toan thong tin tudn tha ISO/IEC
27001:2022; c6 tudng lira, hé théng chong
DDoS, bao méat nhiéu 16p (multi-layer security);

- Ha téng ki thuat c6 Trung tam dir liéu
chinh va du phong vat li (data center va DR site);
du phong dién, bang thong, h¢ théng lam mat;

- Kiém dinh hé thong thong qua bao cao
kiém toan doc 1ap vé hé théng CNTT trudc
khi van hanh chinh thérc (vi du, kiém toan
SOC 2 hodc tuong duong)...”.

Bon la, b6 sung diéu kién vé chuyén mon
ctia nhan sy sang 1ap hodc ban diéu hanh khi
cap gidy phép hoat dong cia SGDHH. Viéc
bd sung diéu kién nay mot midt via gitp
nang cao hi¢u qua hoat dong cia s, mot mat
phong ngtra rii ro dao duc va thao ting loi
ich; huéng t6i dap tng chudn muc qubc té
vé diéu kién nhan sy SGDHH. Trong boi
canh Vi¢t Nam hién nay, tinh trang lgi ich
nhém hodc nha dau tu khoéng chuyén thanh
lap SGDHH vé1 muc tiéu dau co, thao tung
thi truong, do d6 viéc yéu cau ngudi diéu
hanh va nguoi sang 1ap co6 kinh nghiém va
chuyén mén sau la hang rao phép li ngan
ngtra hanh vi phi thi truong, bao dam dao duc
nghé nghiép va trach nhiém quén trj thi truong.
Mit khac, theo kinh nghiém tot ctia mot sb
qudc gia trén thé gigi nhu Hoa Ky, Singapore,
c6 thé thdy ho dit ra nhitng yéu cau chuyén
moén kha ré rang cho ngudi quan li, diéu
hanh SGDHH. B¢i vdy, néu Viét Nam
khong thiét 1ap chuan muc tuong duong, sé
khé dugc cong nhan 1a thi truong minh bach
va kho lién thong vdi thi trudng qudc té.
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Véi nhitng li do trén, tac gia dé xuét noi
dung stra doi, bd sung cu thé nhu sau: 1) i
v6i ngudi sang 1ap SGDHH, can c6: tbi thiéu
05 nam kinh nghi¢m trong linh vuc tai chinh,
ngan hang, ching khoén, hang hoéd hoac
cong nghé¢ thong tin lién quan; Khong bi xtr
phat hanh chinh hodc truy ctru trdch nhiém
hinh sy vé hanh vi x4m pham trat tu thi
truong. 2) D6i v6i ngudi diéu hanh SGDHH
(tong giam dbc, giam ddc chuyén mén), can
cé: trinh do tir dai hoc tro 1€n, chuyén nganh
phu hop (tai chinh, thuong mai, cong nghgé,
luat...); ¢ toi thiéu 03 nam giir vi tri diéu
hanh cép trung/cao tai td chic tai chinh,
hang ho4, giao dich; ¢6 ching chi hanh nghé
(néu giao dich phai sinh, ching khoan, hang
hod chién luoc...).

Thir ba, sira d6i, bd sung quy trinh cip
phép ra doi SGDHH theo hudng ting cuong
chiéu sdu ki thuat va danh gia thuc chat 1a
doi hoi cap thiét trong giai doan phét trién
thi truong hang hoa co td churc tai Viét Nam.
Nhu vay, quy trinh nay can chuyén tir: “xét
duyét hd so gidy” sang “tham dinh thyc
chat”; “kiém tra hanh chinh” sang “danh gia
ki thuat - tai chinh - an toan mang”. Pay la
budc di tat yéu dé bao vé nha dau tu, tranh
v0 thi truong va nang cao ning luc hdi nhap
quéc té cia SGDHH Viét Nam. Theo d6, can
bd sung quy trinh tham dinh ki thuat bét
budc trudc cap phép; yéu cau thir nghiém hé
théng truéc khi cip phép hoat dong chinh
thirc va giam sat hau kiém trong 12 thang
dau, néu khong dat s& thu hodi gidy phép.

Thir tu, stta d6i, bd sung quy dinh vé co
ciu t6 chirc cia SGDHH. Mic du viéc phap
luat khong quy dinh mé hinh t6 chirc tbi
thiéu ddi véi SGDHH sé& gifip tao ra sy linh
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hoat, tuy nghi cho chu thé nay khi ton tai va
hoat dong, tuy nhién, mat trdi cua sy linh
hoat nay la thiéu mat co ché quan tri noi bo
chit ché va chuyén moén hoa doi ngii diéu
hanh, khién hiéu qua hoat dong va kha ning
kiém soat rai ro con han ché. Mit khac, theo
Nguyén tic vé co so ha tang thi truong tai
chinh duogc ban hanh boi Ban C6 van vé Hé
théng thanh todn va giai quyét thuoc Ngan
hang thanh toan quéc té va T6 chirc qudc té
vé Uy ban Chimg khoan, céc t6 chtic ha tang
tai chinh (trong d6 c6 SGDHH), can c6 co
cAu td chtrc minh bach, véi viéc phan tach ro
rang cac chirc nang gidm sat, thanh toan, luu
ki va quan tri rii ro?%. Dic biét, cac SGDHH
can c6 hoi dong quan tri doc 1ap v6i bd phan
diéu hanh, c6 co ché kiém toan ndi bo dinh
ki va don vi thanh toan bu trur riéng biét.
Khuyén nghi nay ciing duoc thé hién rd nét
trong kinh nghiém cua My, Nhat Ban va
Singapore nhu da phan tich & trén.

Do d6, can stra doi, bd sung mot sé quy
dinh vé co ciu t6 churc cia SGDHH nhu sau:

Mt la, bd sung quy dinh nham ghi nhan
rd md hinh t6 chirc toi thiéu ctia SGDHH.
Theo d6, phap luat can quy dinh cu thé cac
bd phan chirc ning bat budc trong to chirc
cia SGDHH, gém: b phan giam sat giao
dich; by phéan thanh toan bu trir; bd phan
quan li rai ro; bd phan cong nghé thong tin;
bd phan phap ché - tudn thu va bo phan kiém
todn nodi bo. Viéc quy dinh nhu vay la can
thiét dé bao dam rang mdi SGDHH déu c6
ning luc ty kiém soat va giam sat cac riii ro
phat sinh trong hoat dong.

22 10SCO & CPMI (2012), Principles for financial
market infrastructures, https://www.iosco.org/library/
pubdocs/pdffioscopd377-pfmi.pdf, truy cap 10/02/2026.
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Hai 13, bd sung cic quy dinh cua phép
luat nham tach biét chirc ning quan tri, diéu
hanh va kiém soét déi véi SGDHH. Theo do,
phap ludt can c6 quy dinh cu thé xac dinh
cac churc danh khong cung dam nhiém vi tri,
quyén han nham tranh xung dot loi ich nhu
cac chuc danh thugc bd may diéu hanh vai
cac vi tri giam sat, kiém soat. Dong thoi,
phap luat can khuyén khich (hoic bit budc
dbi v6i cac san c6 quy mo 16n) thanh 1ap o
chtrc thanh toan bu trir doc 1ap. Chuan muc
nay ciing pht hop véi yéu cau ciia I0SCO
va thong 1€ tai céac quéc gia nhu My, Nhat
Bén va Singapore, von déu duy tri hé thong
thanh toan bu trur riéng biét véi SGDHH.

Ba 13, b6 sung cac quy dinh nhiam xéc
dinh tiéu chuan chuyén mén, kinh nghiém
ddi v&i cac nhan sy diéu hanh SGDHH nhu
téng giam dbc, truong bo phan quan i rii ro
hay truong bo phan thanh toan bu trir. Chang
han, cic yéu cau cé it nhat 05 niam kinh
nghiém trong linh vuc tai chinh, hang ho4,
cong nghé thong tin va uu tién nguoi co
ching chi chuyén mén qudc té nhu FRM,
CFA hodc tuong duong.

Bén la, hoan thién mé hinh phap i cua
SGDHH theo huéng xac dinh day 1a thiét
ché ha tang thi truong cé chirc ning t6 chirc
va quan tri giao dich hang hoa phai sinh.
Phap luat hién hanh cta Viét Nam van dang
mang xu huéng diéu chinh SGDHH nhu mot
doanh nghi¢p kinh doanh thong thuong,
trong khi chu thé nay lai c6 vi tri, vai tro va
hoat dong tuong ddi dic biét. Bai vay, cac
quy dinh cta phéap luat can chuyén hudng
tiép can tir quan I doanh nghiép t6 chirc giao
dich sang quan I thiét ché t6 chirc ha tang
thi truong. Theo huéng nay, SGDHH khong
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chi 13 chu thé cung cp dich vu giao dich ma
con 12 td chire thuc hién cac chire nang bao
dam an toan thi treong, quan li rai ro, giam
sat giao dich va hd tro 6n dinh gia ca hang
hoa. Cach tiép can nay phu hop véi xu
huéng lap phap qudc té, khi phap luat cua
Hoa Ky, Trung Qudc, Nhat Ban hay Singapore
déu coi SGDHH 14 bo phan quan trong cia
ha ting tai chinh qubc gia va dit dudi co ché
quan Ii dac thu?.

5. Két luan

Trong bdi canh phat trién manh mé cua
thi truong hang hoéd phai sinh va xu hudng
hoi nhap kinh t& qudc té, viéc hoan thién phap
luat vé to chirc va hoat dong cia SGDHH ¢6
¥ nghia dic biét quan trong ddi véi sy phat
trién On dinh, minh bach va an toan cua thi
truong hang hod tai Viét Nam. Mac du phap
luat hién hanh da budc dau thiét 1ap khung
phép li cho van dé nay song nhiéu quy dinh
van con mang tinh chat chung chung, chua
gan lién voi vi tri ddc thu cia SGDHH nhu
quy dinh vé mé hinh t6 chirc phap li, diéu
kién thanh lap, co ciu to chuc. Clng véi
dinh hudéng xay dung Luat Giao dich hang
hod phai sinh, viéc hoan thién phap luat vé to
chtrc va hoat dong cua SGDHH theo hudng
chuyén nghiép hoa to chirc thi trudng, ting
cuong minh bach va tiém cén céac chuin muc
quéc té s& gop phan nang cao hiéu qua hoat
dong cua SGDHH, bao vé nha dau tu va thuc
day sy phét trién bén ving cta thi trudng
hang hoa Viét Nam./.

TAI LIEU THAM KHAO
(Xem tiép trang 117)

23 B Cong thwong (2026), tldd, tr. 3.
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trén khong chi thao g& C4c rao can hién hiru
trong tin dung NLTT ma con hudng dén xay
dung mot khung phap Ii tién tién, than thién
v6i nha dau tu va phu hop véi xu thé chuyén
dich ning luong céng bang ma Viét Nam da
cam két trong khuon kho JETP (Just Energy
Transition Partnership)./.
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