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HAN CHE THAM QUYEN TRONG TAI TRONG CAC HIEP DINH DAU TU QUOC TE
NHIN TU VU ASIAPHOS YA NORWEST KIEN TRUNG QUOC
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Tém tit: Mot so hiép dinh dau tw quéc té han ché viéc sir dung trong tai quéc té cho loai tranh
chdp cu thé giita nha dau tw nede ngodi va quoc gia tiép nhdn dau t. Mot s6 quoc gia, dién hinh la
Trung Quéc, chi chap nhdn tham quyén trong tai doi véi tranh chdp lién quan téi khodn boi thirong
khi ¢6 hanh vi tude doat tai san. Bai viét phdn tich phan quyét trong tai méi nhat dp dung diéu khodn
nay trong vu AsiaPhos va Norwest kién Trung Quéc nam 2023 VA so sanh véi cac quyét dinh xét xir
khac gidi thich diéu khodn twong tw. Nghién civu cho thdy dwong 16i gidi quyét tranh chdp cia cdc hdi
dong trong tai di theo hai huéng khdc biét khi xdc dinh tham quyén theo quy dinh nay Va nhitng thach
thirc doi véi nha dau tw V& quoc gia tiép nhdn dau tw, trong dé cé Viét Nam, khi tham gia gidi quyét
tranh chap ddu tw quoc té.
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tw quoc té cua Trung Quéc; cdc diéu woe dau tw thé hé moi

Nhdn bai: 07/11/2025 Hodadn thanh bién tdp: 30/5/2026 Duyét dang: 30/5/2026

LIMITATIONS ON THE SCOPE OF ARBITRAL JURISDICTION IN INVESTMENT TREATIES:
INSIGHTS FROM ASIAPHOS AND NORWEST V. CHINA

Abstract: A number of international investment agreements restrict the use of international
arbitration for specific types of disputes between foreign investors and host states. Some countries,
notably China, only accept arbitral jurisdiction for disputes related to quantum for expropriation. The
article analyses the latest arbitral award interpreting and applying such provision in the AsiaPhos
and Norwest v. China case in 2023 and compares it with other arbitral decisions on similar provisions.
The study reveals that arbitral tribunals adopt two distinct approaches to their jurisdiction in this regard
and highlights the challenges for investors and host states, including Vietnam, when participating in
international investment dispute resolution.
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1. Pat van dé dinh trong tai 1a mot phuong thirc giai quyét
Cac hiép dinh dau tu qudc té (International ~ tranh chap gitta nha dau tu nudc ngoai va
Investment Agreements - IlA) thuong quy  nudc tiép nhan nhan dau tu, tuy nhién pham
vi tranh chép thudc tham quyén trong tai c6
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thuong rong, bao gom bat Ki tranh chdp nao
lién quan dén khoan dau tu duoc bao ho, bao
gdm ca tranh chip theo hop ddéng nhung
cling c6 thé giéi han ¢ vi pham nghia vu ddi
xu trong hi¢p dinh hoac tham chi chi lién
quan dén khoan bdi thuong cho hanh vi tude
doat tai san? Dién hinh cta han ché loai
tranh chdp duoc gidi quyét bing trong tai
quéc té c6 thé tim thdy & cac hiép dinh dau
tu qudc té cua Trung Quéc sé& dugc tap trung
phan tich trong bai viét nay.

Vu AsiaPhos va Norwest kién Trung Quéc
v6i phan quyét trong tai duoc tuyén nam
2023 (sau ddy goi tat 1a AsiaPhos and Norwest
v. China) 1a tranh chap mdi nhat lién quan
dén quy dinh giéi han thAm quyén xét xur
trong tai & khoan bdi thuong cho hanh vi tuéc
doat tai san thuong thiy trong cac hiép dinh
ctia Trung Qudc®. Pay 1a tranh chip dau tién
ma Trung Qudc 14 bi don trong d6 hoi dong
trong tai (HDTT) gidi thich quy dinh thim
quyén hep néu trén®. Phan quyét nay ciing

sir dung trong bai viét nay bao gdm cac hiép dinh
bao ho ddu tu song phuwong (Bilateral Investment
Treaty - BIT) va céc didu udc qudc té khac ¢ cam
két bao ho dau tu (Treaties with Investment Provisions
- TIP) nhu cac hiép dinh bao ho diu tu da phuong,
cac hiép dinh thuong mai ty do c6 chuong dau tu.

2 Yannick Radi (2020), Rules and Practices of
International Investment Law and Arbitration,
Cambridge University Press, tr. 382 - 386.

8 AsiaPhos Limited and Norwest Chemicals Pte Ltd

v. People’s Republic of China, ICSID Case No.

ADM/21/1. Bai viét nay st dung nguyén gbc tén

rt gon cua tranh chip bang tiéng Anh trén co s¢

dir lidu tranh chép dau tu qudc té cia UNCTAD,
https://investmentpolicy.unctad.org/investment-

dispute-settlement, truy cép 31/10/2025.

Tat ca cac tranh chip trudc d6 giai thich cac diéu

khoan gioi han tuong ty cua Trung Qubc déu dwoc

khéi xuéng boi nha dau tu Trung Qude khiéu kién
chinh phil nuéc ngoai. Nam vu trong tai lién quan
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danh dau lan ddu tién Chinh phii Trung Qudc
v6i tu cach mot bén trong hiép dinh dau tu,
phai dua ra 1ap luan vé diéu khoan vé trong
tai hep ma qudc gia nay ki két trong rat nhiéu
l1A & giai doan ddu mé cira kinh t&°. Tiép nbi
chudi cac tranh chdp tuong tw, phan quyét
ndy cho thiy cic cach tiép can khac nhau
trong giai thich thoa thuan trong tai han ché,
dic biét khi xem xét ciing véi cac didu khoan
khac cua diéu udc nhu diéu khoan yéu cau
lya chon mét co quan giai quyét tranh chép
duy nhét (“fork-in-the-road” - FIR) va diéu
khoan dbi xu t6i hué qudc (most-favored-
nation treatment - MFN). Trong bdi canh céc
tranh chap dau tu lién quan dén Trung Qudc
c6 xu hudng gia tang, viéc nghién ctitu phan
quyét trong vu AsiaPhos and Norwest v. China
c6 ¥ nghia soi chiéu thyc tién giai thich va ap
dung v6n chua nhét quan vé diéu khoan nay®.

Bai viét phan tich thuc tién giéi han
thAm quyén trong tai trong cac IIA cua
Trung Qudc, so sanh, ddi chiéu phan quyét
trong vu AsiaPhos and Norwest v. China véi

dén nha dau tu Trung Qudc & nude ngoai bao gdom:
Senor Tza Yap Shum v. The Republic of Peru,
ICSID Case No. ARB/07/6 (2009); Beijing Shougang
and others v. Mongolia, PCA Case No. 2010-20
(2017); Sanum Investments Limited v. Lao People's
Democratic Republic, UNCITRAL, PCA Case No.
2013-13 (2013); Beijing Urban Construction Group
Co. Ltd. v. Republic of Yemen, ICSID Case No.
ARB/14/30 (2017); Beijing Everyway Traffic and
Lighting Company Limited v. Ghana, PCA 2021-
15 (2023).

5 Juan Du, Zhenxing Zhang (2024), “AsiaPhos
Limited and Norwest Chemicals Pte Ltd v. People’s
Republic of China: Unpredictable Jurisdiction
under the Restrictive ISDS Mechanism”, ICSID
Review, Vol. 39(1), tr. 30.

6 Juan Du (2022), “Restrictive ISDS Clauses under
Chinese BITs: Interpretation and Implications for
China”, Asia Pacific Law Review, Vol. 30(2), tr. 383.
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thue tién giai quyét tranh chdp khac co lién
quan. Tir d6, bai viét rat ra mot s6 danh gia
vé xu hudng xét xir va lién hé voi thuc tién
ki két cac I1A cling nhu giai quyét tranh chap
cua Viét Nam. Cac phuong phap nghién ctru
luat hoc truyén théng, bao gdm phan tich
quy dinh cua diéu udc qudc té, binh luan va
so sanh phan quyét cia t0d 4n va trong tai
duoc str dung trong bai viét nham lam rd cac
xu hudng gidi thich va ap dung phép luét.

2. Quy dinh han ché thim quyén trong
tai trong hiép dinh diu tu ciia Trung Qudc

2.1. Thuee tién Ki két hiép dinh dau tw ciia
Trung Quoc

Trung Qudc bat dau thyc hién chién luge
m¢ ctra (Open Door Policy) tir ndm 1978 véi
muc tiéu thu hat dau tu truc tiép nudc ngoai
thdng qua viéc ban hanh van ban phép luat
trong nude ciing nhu tich cuc ki két cac 11A”.
Hiép dinh bao ho dau tu dau tién ciia Trung
Qudc dugc ki voi Thuy Pién vao nam 1982
va sau do 1a voi cac nude d6i tac thue hién
dau tu chinh, chu yéu dén tir chau Au nhu
buc, Phap, Bi, Ha Lan, Vuong quéc Anh.
Céc hoc gia Trung Qudc thuong phan chia
mang ludi ITA cta nude niy thanh ba thé hé
la than trong, tu do va cin bang®, vdi cac
hiép dinh dau tu mau theo ting giai doan.

Dua trén céc hiép dinh mau nim 1984 va
1989°, cac BIT thudc thé h¢ thi nhit tir nim

" Norah Gallagher, Wenhua Shan (2009), Chinese
Investment Treaties: Policies and Practices, Oxford
University Press, doan 1.09-1.10.

8 Shen Wei (2021), Decoding Chinese Bilateral
Investment Treaties, Oxford University Press, tr. 7 - 8.

® Norah Gallagher, Wenhua Shan, sdd, tr. 313. Diéu
9.3 ctia hai BIT miu nay déu quy dinh giéng nhau:
“Néu mot tranh chdp lién quan dén khoan boi thurong
cho twée doat tai san khéng thé gidi quyét trong
vong séu thang ké tir khi thuwong hrong theo Poan 1
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1982 dén nim 1989 gidi han pham vi tranh
chap giai quyét bang trong tai lién quan t6i
khoan boi thuong cho tudc doat tai san. Cac
BIT thé h¢ th hai, duoc ki két tir nam 1990
dén nim 1997, van quy dinh pham vi tranh
chép hep nhung bd sung co quan giai quyét 1a
Trung tdm qudc té vé& giai quyét tranh chép
dau tu (ICSID) xuit phat tir viéc Trung Qudc
tham gia Cong udc ICSID va da ki cong ude
nay vao nam 1990. Céc hiép dinh mau thé hé
tiép theo nam 1997 va 2009 da mo rong tham
quyén trong tai d6i v6i cac tranh chap phap li
lién quan dén khoan du tu nudc ngoai hoic
bat ki khiéu nai nao vé viéc vi pham nghia vu
d6i xir trong hiép dinh va khién nha dau tu
phai chiu thiét hai'®. Vi thé, cac hi¢p dinh &
thé hé thir ba tir nim 1998 dén nay quy dinh
rong vé loai tranh chip dau tu duoc giai quyét
bang trong tai qudc té, dong thoi dua ra mot
sO cai cach vé thil tuc td tung trong tai'l.

Céc hi¢p dinh bao ho dau tu cta Trung
Qudc trong hai giai doan dau phan anh rd nét
cach tiép can than trong vai trong tai dau tu
qudc t&*2. Thyc tién ki két hiép dinh cua

ciia Piéu nay, tranh chap dé cé thé dwoc dwa ra mot
HDTT vu viéc theo yéu cau ciia mét trong hai bén”.

10 pi¢u 9.1 BIT miu nam 1997, https://edit.wti.org/
document/show/7dd70213-0836-440c-bfbd-7¢cf219
1f6760; Piéu 16.1 BIT mau nam 2009, https://edit.
wti.org/document/show/00d03838-f8de-43df-a839-
dca3e4f11b61, truy cap 28/10/2025.

11 Norah Gallagher, Wenhua Shan, sdd, tr. 35 - 43;
Romesh Weeramantry (2012), “Investor-State Dispute
Settlement Provisions in China’s Investment Treaties”,
ICSID Review, Vol. 27(1), tr. 193; Manjiao Chi, Xi
Wang (2015), “The Evolution of ISA Clauses in
Chinese 1lAs and Its Practical Implications: The
Admissibility of Disputes for Investor-State
Arbitration”, The Journal of World Investment &
Trade, Vol. 16.5-6, tr. 883 - 897.

12 Ca biét c6 mot s6 BIT véi Thuy Dién (1982), Thai
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Trung Quéc trong giai doan nay ciing twong
tu cac nude xa hdi chu nghia khac nhu Lién
bang Nga, Cong hoa Séc va nhiéu qudc gia
DPong Au'®. Mot sé nghién ctu Ii giai viéc
Trung Qudc dura ra cach tiép can hep vé pham
vi tranh chdp giai quyét bang trong tai trong
thé h¢ BIT dau tién bat ngudn tir hai Ii do.
Mt la, viéc chap nhan tham quyén cia trong
tai qudc té anh huong dén chii quyén qubc gia
trong giai quyét cac tranh chap dau tu trén
lanh th6 cua Trung Qudc trong khi nudc nay
chua bj thuyét phuc boi quan diém cta cac nudc
phuong Tay vé trong tai qudc t&*. Hai I3,
trong giai doan lich str nay, Trung Qudc chit
yéu 1a quéc gia nhap khau vén, vi vy Trung
Qudc mong mudn han ché kha ning sir dung
trong tai cua nha dau tu nudc ngoai, hon 1a
cung cap cho nha dau tu Trung Qudc quyén
khoi kién trong tai chong lai qudc gia khac®.

2.2. Cdch thirc han ché tham quyén trong
tdi trong cdc hiép dinh dau tw ciia Trung Quéc

Mic du hau hét cac BIT cta Trung Qudc
& thoi Ki dau déu han ché pham vi tranh chap
dau tu, 16i van chinh xé&c trong ting hiép
dinh khong hoan toan giéng nhau va cé thé
anh huong dén cach dién giai cua trong tai'®.

Thir nhdt, mot s BIT cho phép trong tai

Lan (1985) khong c6 co ché trong tai giai quyét tranh
chép gitta nha dau tu v6i nha nude, ma chi co trong
tai giai quyét tranh chép giita cac quc gia ki két.

13 Norah Gallagher, Wenhua Shan, sdd, doan 8.44.

14 Jane Willems (2011), “The Settlement of Investor
State Disputes and China New Developments on
ICSID Jurisdiction”, South Carolina Journal of
International Law and Business, Vol. 8(1), tr. 3.

15 Ming Du (2023), “Explaining China's Approach to
Investor-State Dispute Settlement Reform: A
Contextual Perspective”, European Law Journal,
Vol. 28.4-6, tr. 290; Manjiao Chi, Xi Wang, sdd, tr. 874.

16 Juan Du, sdd, tr. 387; Romesh Weeramantry, sdd,
tr. 194 - 197.
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giai quyét cac tranh chip “bao gom khodn
boi thirong cho twéc doat tai san”". Mot $6
BIT quy dinh thém vé céac loai tranh chap
khac ngodi khoan bdi thuong thi s& giai
quyét bang phuong thirc ndo, chang han BIT
Trung Qudc - Ao quy dinh co quan ¢ thim
quyén cia nudc thuc hién tuée doat s& xem
Xét tinh hop phap cta hanh vi d6*8. Khi két
hop voi diéu khoan vé trong tai giéi han &
khoan bdi thudng, cach thic quy dinh nay
ham ¥ mot sy phan biét vé hai loai tranh
chéap: tranh chép vé tinh hop phap cia tudc
doat tai san va tranh chdp vé khoan boi
thudng, v6i hai co ché giai quyét tranh chap
khac nhau. Theo August Reinisch, cac diéu
khoan hep nay c6 thé duogc giai thich dé han
ché thadm quyén cia trong tai ¢ tranh chap vé
khoan bdi thudng va loai trir tranh chap vé
su tOn tai ctia hanh vi tude doat tai san, cling
nhu vé cac nghia vu khac trong BIT. Hé qua
ctia cach dién giai nay 1a néu nhu tod an qubc
gia tiép nhan dau tu x4c dinh khong ton tai
hanh vi tudce doat tai san thi nha dau tu nudc
ngoai s& bi mat quyén khoi kién trong tai'®.
Thir hai, mot s6 BIT gidi han phuong
thirc trong tai cho c&c tranh chip “bao gém

17 Vi dy, BIT Trung Quéc - Peru, BIT Trung Qudc -
Moéng Co, BIT Trung Qudc - Viét Nam, BIT Trung
Quodc - Lao. Loi van tiéng Anh c¢6 thé thay doi theo

tung hiép dinh, vi du “involving”, “concerning”
v O 2 v 2 b

“on”, “relating to”.

18 Piéu 4.4. BIT Trung Qudc - Austria. BIT Trung Qubc
- Hy Lap quy dinh cac loai tranh chép khac ngoai
boi thuong sé giai quyét bang trong tai tily theo su
thoa thuan ciia cac bén tranh chép, ttc 1 nha dau tu
khong c6 quyén don phuong khai kién trong tai khi
chwa c6 sy chap nhan trong tai ctia nha nudc.

19 August Reinisch (2011), “How Narrow are Narrow
Dispute Settlement Clauses in Investment Treaties”,
Journal of International Dispute Settlement, Vol.

2(1), tr. 173.
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khoan bdi thudng” nhung khong dé cép tudc
doat tai san (Diéu 8.3 BIT Trung Qudc - Li-
bang). Theo cach quy dinh nay, thAim quyén
trong tai c6 thé duoc cho 13 mo rong ra cac
loai tranh chap lién quan t6i boi thuong phat
sinh tir vi pham cac nghia vu trong BIT. Tuy
nhién, vi¢c giai thich cong thirc nay doi hoi
phai xem xét toi ca bdi canh, trong tuong
quan véi cac quy dinh khac cua BIT cling
nhu lich sit ddm phéan diéu udc dé xac dinh
& thAm quyén trong tai. Mot sé BIT khac
yéu cau nha dau tu phai khiéu nai vé khoan
bdi thudng trudc co quan cd thidm quyén
trong nudc trude khi ra trong tai (Piéu 10
BIT Trung Qudc - Pakistan, BIT Trung Qubc
- Ba Lan) hodc giéi han pham vi tranh chép
khéc nhau tuy theo nudc tiép nhan dau tu
(Piéu 8 BIT Trung Qudc - Argentina).

Chinh sach gioi han thim quyén trong tai
ciia Trung Qudc 1a rd rang, tuy nhién noi
ham cua gidi han d6 phu thudc vao 1oi van
cu thé cua diéu udc cling nhu cach dién giai
cia HDTT. Trong thyc té, diy la chu dé
tranh ludn giita cc bén tranh chép, giita cic
HDPTT khac nhau va tham chi gitra cac trong
tai vién khéac nhau trong cling mot tranh chap
nhu trong AsiaPhos and Norwest v. China
duoc phan tich duéi day®.

3. Thue tién giai thich va ap dung quy
dinh han ché thAm quyén trong tai trong
vu AsiaPhos and Norwest v. China va cac
vu trong tai khac

3.1. Phdn quyét trong tai trong vu AsiaPhos
and Norwest v. China

AsiaPhos Limited va Norwest Chemicals

20 AsiaPhos and Norwest v. China, Award, doan 161-
177 va Annex 1: Dissenting Opinion (Stanimir A.
Alexandrov), https://www.italaw.com/cases/10231,
truy cap 30/12/2025.
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la hai nha dau tu cua Singapore thuc hién
cac du an khai thac va ché bién phét pho tai
Tt Xuyén, Trung Quédc thdng qua mot cong
ti lién doanh va sau d6 chuyén thanh doanh
nghiép 100% vbn dau tu nuéc ngoai. Tir
nim 2016, Chinh phu Trung Qudc di ban
hanh chinh sach cAm khai thic mo tai Khu
bao ton thién nhién Jiudingsan va khu bao
t6n gau tric. Theo do, chinh quyén dia phuong
da ban hanh 1€nh phong toa cac mo khai thac
phdt pho va thu hdi gidy phép khai thac
trong giai doan 2016-2018, dan dén viéc
cham dat hoat dong khai thac ctiia AsiaPhos.
Chinh quyén sau d6 ciing tir chdi yéu cau gia
han gidy phép khai thic mo ciia Norwest
Chemicals va khong cap phép thém cho bt
Ki nha dau tu nao khac?.

AsiaPhos Limited va Norwest Chemicals
dd dam phan véi Chinh phu Trung Qudc
nhung khong thanh céng va sau d6 kién
Trung Qudc ra trong tai vao ngay 07/8/2020
trén co sé Piéu 13.3 ctia BIT Trung Qudc -
Singapore nam 1985. Nha dau tu khiéu nai
céc bién phap cua Trung Qudc da ciu thanh
hanh vi tuéc doat gian tiép khoan dau tu cua
ho theo Piéu 6 ctia BIT va vi pham mot sd
tiéu chuan khac nhu d6i xtr cong bang, thoa
dang va bao ho an ninh day du?.

Chinh pht Trung Quéc phan dbi thim
quyén cia trong tai voi Ii do tranh chip
khong thudc pham vi duoc giai quyét bang
trong tai theo quy dinh tai Diéu 13.3 BITZ.
Cu thé, DPiéu 13.3 BIT cho phép giai quyét
tai trong tai cic tranh chip lién quan dén
khoan bdi thudng phat sinh tir viéc tude doat

21 AsiaPhos and Norwest v. China, tldd, doan 25 - 34.
22 AsiaPhos and Norwest v. China, tldd, doan 35 - 36.
23 AsiaPhos and Norwest v. China, tldd, doan 42 - 45.
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tai san. Nguoc lai, nha dAu tu cho réng thoa
thuan nay cho phép trong tai c6 thAm quyén
x4c dinh céa sy ton tai cia hanh vi tude doat
tai san cling nhu khoan boi thuong. Nha dau
tu ciing vién dan Diéu 4 vé nghia vu MFN
dé 1ap luan rang thim quyén trong tai co thé
mé rong dbi v6i vi pham cac nghia vu khac
trong BIT?*. Cau hoi dit ra cho HPTT la
thong qua BIT, Trung Qudc c6 chip nhan
tham quyén cia trong tai ddi véi cac tranh
chap rong hon “khoan boi thuong” cho tude
doat tai san hay khong.

HDTT da xem xét thoa thuan trong tai
tai Diéu 13.3 trong mdi quan hé véi Diéu 6.2
vé hanh vi tuéc doat tai san va Piéu 4 vé
MFN. Diéu 13.3 cua BIT Singapore - Trung
Quéc quy dinh rang;

“Néu mét tranh chdp lién quan dén khodn
boi thwong phdt sinh tir twée doat tai sdn,
quoc hitu hod hodc cdc bién phdp khdc cé
tdc déng twong dwong véi quéc hitu hod
hodc twde doat tai san dwoc dé cdp trong
Piéu 6 ma khéng thé gidi quyét bang thwong
luwong trong vong 6 thang nhw quy dinh tai
khoan 1 Diéu nay thi tranh chap dé c6 thé
duwoc dwa ra mot HDTT qu&c té dwoc thanh
ldp boi hai bén.

Cdc quy dinh cua doan nay sé khong ap
dung néu céng dan hodc céng ti c6 lién quan
da dung dén thi tuc dwoc dé cap tai dogn 2
ciia Piéu nay”.

Diéu 13.3 gém hai ciu: cau thir nhat dwa
ra chdp nhan thdm quyén trong tai con ciu
thr hai ngdn chan nguyén don khdi kién
trong tai néu nhu trudc d6 da dua tranh chip
ra tod an ¢ nudc tiép nhan dau tu. HDTT da

24 AsiaPhos and Norwest v. China, tldd, doan 46 - 50,
196 - 206.
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ap dung cac quy tic giai thich diéu wdc cua
Cong udc Vién vé Luat Didu udc quoc té,
dic biét Diéu 31 vé nghia thong thuong
trong bdi canh cia van ban va Piéu 32 vé
phuong tién dién giai bd sung®. Dua vao cac
quy tic nay, HDTT d3 dua ra mot s phan
tich vé& loai tranh chap thudc tham quyén
trong tai, cu thé:

Thir nhat, vé y nghia thong thudng cia
tr “lién quan dén” (involving) trong Diéu
13.3, HDTT cho rang cum tir ndy mang tinh
trung 1ap va khong mé rong pham vi chép
thuan trong tai ngoai gidi han duogc néu trong
cum tir “khoan bdi thuong” & phia sau®®. Cum
tir “khoan bdi thudng” s& gii han tranh chap
tai trong tai khong bao gdm su ton tai hoic
tinh hop phép cua hanh vi tudc doat tai san.
Ngoai ra, cum tir “phat sinh tir tudc doat tai
san” cho thay trong tai chi c6 thim quyén ddi
v6i tranh chép vé s6 tién boi thuong phat sinh
sau khi hanh vi tudc doat tai san da duoc xac
dinh. Viéc tham chiéu dén Piéu 6 cho thiy
chi nhitng bi¢n phdp dugc coi la tudc doat
tai san theo BIT moi 1a can cu dé trong tai
xem xét vé sd tién boi thuong®. Lich st
soan thao BIT gop phan cung cb cach giai
thich hep nay vi cho thdy rd quy dinh cua
BIT 1a sy thoa hié€p gitra viéc phia Singapore
mubn mé rong tham quyén trong tai va phia
Trung Quéc muén han ché pham vi tranh
chap ¢ khoan boi thuong?®.

Thir hai, vé bdi canh giai thich Piéu
13.3, HDTT cho rang viéc Diéu 6.2 quy dinh
thii tuc giai quyét tranh chap vé tinh hop

% AsiaPhos and Norwest v. China, tldd, doan 57 - 59.
%6 AsiaPhos and Norwest v. China, tldd, doan 83 - 84.
27 AsiaPhos and Norwest v. China, tldd, doan 87 - 88.
28 AsiaPhos and Norwest v. China, tldd, doan 85 - 86.
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phap cua hanh vi tudc doat tai san tai toa an
trong nudc thé hién y dinh rd rang cua cac
Bén ki két 1a phan tach thim quyén thanh hai
nhom: 1) tranh chip vé sy ton tai hodc tinh
hop phap cua hanh vi tude doat tai san sé do
tod 4n trong nudc giai quyét; 2) tranh chap
vé s6 tién boi thudng co thé giai quyét bang
trong tai%°. Cym tir “c6 quyén” trong Diéu
6.2 cho phép nha dau tu yéu cau toa &n trong
nudc xem xét nhung khong trao quyén lya
chon gitra tod an va trong tai. Do d6, xét
trong bdi canh Pidu 6.2, thim quyén trong
tai theo Piéu 13.3 bi gidi han, chi cho phép
trong tai giai quyét cac tranh chip vé sb tién
bdi thuong cho hanh vi tudc doat tai san da
duoc xac 1ap hodc thira nhan trude d6°.

Thit ba, vé viéc liéu cach giai thich hep
nhu trén c6 kich hoat diéu khoan FIR tai cau
thir hai Piéu 13.3 va lam cau thir nhit cia
Piéu 13.3 mat y nghia, HDTT cho rang cau
thtr hai cua Diéu 13.3 chi dugc kich hoat déi
vo1 loai tranh chép néu & cau thir nhat, nghia
14 khi nha dau tu mang tranh chép vé khoan
boi thuong ra tod an trong nuéc®. HDTT
bac bo lap luin cua nguyén don cho rang
toa an khong thé két luan vé tinh hop phap
cia tude doat tai san ma khong xem xét dén
khoan bdi thuong. Theo HPTT, day la hai
van d& phap i tach biét nhau, vi vay viéc
toa an trong nudc Xem Xeét tinh hgp phap
cia tudc doat tai san khong lam mat quyén
cia nguyén don khoi kién trong tai vé sb
tién boi thudong®.

Thit tu, vé viéc lidu diéu khoan déi xtr toi

2 AsiaPhos and Norwest v. China, tldd, doan 106 - 108.
30 AsiaPhos and Norwest v. China, tldd, doan 109 - 110.
31 AsiaPhos and Norwest v. China, tldd, doan 132.

32 AsiaPhos and Norwest v. China, tldd, doan 135 - 140.

TAP CHI LUAT HOC SO 5/2026

NGHIEN CUU - TRAO DPOI

hué québc ciia BIT ¢6 thé mo rong thdm quyén
ctia trong tai, HDTT cho rang viéc mo rong
thAm quyén trong tai chi xay ra khi xac dinh
dugc y chi & rang cua ca hai bén ki két
BIT®., Tur “d6i xu” trong ca vin ban tiéng
Anh va tiéng Trung khéng du rd dé bao
gdm ca quy dinh vé giai quyét tranh chap®.
V& mat chinh sach, viéc dung diéu khoan
MFN dé m¢ rong thim quyén trong tai s&
tao ra tién 18 khong t6t 1a nguyén don c6 thé
tly tién yéu cau thay doi noi dung BIT va
cung mot diéu khoan nhung cé thé giai
thich khac nhau véi cac nuée bi don khac
nhau, tuy thudc vao cac BIT vdi bén thir ba
cua nudc bi don do.

Nguyén don sau d6 da yéu cau Toa an
Lién bang Thuy Sy hay phén quyét trong tai
v6i li do HPTT da hanh dong vuot qua tham
quyén. Thang 01/2024, Toa an ban hanh
quyét dinh dong tinh véi cac két luan vé tham
quyén cua HDTT va bac bd yéu cu cua
nguyén don®®. Tod an cho ring c6 thé phan
tach thAm quyén cila t0d 4n va trong tai cho
hai loai tranh chap cling vé hanh vi tuéc doat
tai san 1a tinh hop phap va gid tri boi thuong,
Cac bén ki két BIT hoan toan c6 thé thoa
thuan thdm quyén rong hon cho trong tai,
thay thé cho tham quyén cta tod 4n nhung
diéu khoan hién tai khong thé giai thich rong
hon béng viéc vién dan muc dich bao ho

33 AsiaPhos and Norwest v. China, tldd, doan 211.

34 AsiaPhos and Norwest v. China, tldd, doan 213 - 214,

% Marcel Frey, Bernhard C. Lauterburg (2024),
Jurisdictional hurdles in investment disputes in
China - a recent judgment of the Swiss Federal
Tribunal, https://www.prager-dreifuss.com/en/news/
jurisdictional-hurdles-in-investment-disputes-in-china
-%E2%80%93-a-recent-judgment-of-the-swiss-
federal-tribunal-1124, truy cap 31/10/2025.
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chung cuia BIT va nguyén tic giai thich diéu
ude hiéu qua (effet utile)*®. Ngoai ra, Toa an
nhan thdy Piéu 6.2 cua BIT thé hién ¥ dinh
ctia cac bén ki két trao thim quyén duy nhat
cho tod an xét xtr tranh chip vé tinh hop
phap cia tudc doat tai san va khong dé cap
tdi mot co quan nao khac. Viéc dung tir “cod
quyén” (may) ham y mét quyén duoc cho
phép, hon la mdt nghia vu phai thuc hién la
dé hiéu vi mot cach tu nhién, phap luat
khong thé bat budc cac bén phai khiéu nai vé
tinh hop phéap, d6 1a quyén cta nha dau tu®’,

3.2. Cdc phdan quyét gidi thich hep Va
twong tw nhuw vu AsiaPhos and Norwest v. China

Két luan cia HDTT trong vu AsiaPhos
and Norwest v. China tiép n6i mot s6 phan
quyét trong tai lién quan t6i cac BIT khéc
ciia Trung Qudc va cac nudc xi hoi chu
nghia truéc diay nhu Bulgari, Hungary,
Slovakia, va Lién bang Nga trong d6 ¢6 cach
gidi thich hep tuong e,

Trong tranh chap Beijing Shougang and
others v. Mongolia (2017), HPTT cho rang
cum tir “lién quan dén” trong Piéu 8.3 cia
BIT Trung Qudc - Mong C6 nam 1991 mang
tinh trung lap, khong mé rong ciling khong

3% AsiaPhos and Norwest v. China, Judgement of the
Swiss Federal Tribunal, doan 5.4.1. Nguyén tic
giai thich hiéu qua diéu wdc yéu cau cac quy dinh
clia mot didu wéc phai duoc giai thich cung nhau va
timg quy dinh s& duoc dién giai dé bién ching
thanh c6 y nghia hon 1a v6 nghia. Xem: Sanum v.
Laos, Award on Jurisdiction, doan 333; Beijing Urban
Construction v. Yemen, Decision on Jurisdiction,
doan 72.

37 AsiaPhos and Norwest v. China, Judgement of the
Swiss Federal Tribunal, doan 5.3.3.

38 Beijing Shougang and others v. Mongolia, Everyway
v. Ghana, Austrian Airlines v. Slovakia, ST-AD v.
Bulgaria, Telenor v. Hungary, Berschader v. Russia,
RoslInvest v. Russian Federation.
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han ché ma phai giai thich trong bbi canh
ciia BIT. HDTT d6ng tinh voi bi don khi cho
rang Piéu 8.2 quy dinh tat ca cac loai tranh
chap c6 thé giai quyét tai toa an s& 13 nguyén
tic chung, con Piéu 8.3 13 ngoai 1& danh
riéng cho tranh chap lién quan t6i khoan boi
thuong c6 thé dua ra trong tai®®. Voi tranh
chép vé khoan boi thuong thi nha dau tu c6
quyén lwa chon ra tod an quéc gia (Piéu 8.2)
hodc ra trong tai qubc té (Piéu 8.3). Truong
hop nha dau tu ra tod an qudc gia thi s& kich
hoat diéu khoan FIR va khong duogc dé trinh
ra trong tai nira. Diéu khoan FIR khong lam
mat y nghia ciia thoa thuan trong tai néu nhur
trong thu tuc tai toa, nha dau tu gitr lai van
dé khoan boi thuong cho trong tai xem xét.
Tranh chip Beijing Shougang and others v.
Mongolia danh dau 1an dau tién thoa thuan
trong tai lién quan dén khoan bdi thudng
trong BIT cta Trung Qudc dugc giai thich hep.

Trong tranh chip Everyway v. Ghana
(2023), HDTT ciing giai thich hep cum tu
“liéen quan dén” theo cum tir “khoan boi
thuong” & phia sau nhung dang chu y 1a tiéu
dé cua Diéu 10.1 1a giai quyét tranh chép vé
gid tri boi thuong*’. BIT Trung Qudc -
Ghana nam 1989 ciing chita Piéu 4.3 quy
dinh vé viéc toa an trong nudc cod thé xem
xét lai tinh hgp phdp vdi phédp luat ndi dia
ctia hanh vi tuéc doat tai san va khong dé
cap toi trong tai, tuong tu nhu Piéu 6.2 cua

39 Beijing Shougang and others v. Mongolia, Award
(2017), doan 254, 434 - 437, https://www.italaw.
com/cases/279, truy cap 30/12/2025.

40 Beijing Shougang and others v. Mongolia, tldd,
doan 447 - 450.

41 Everyway v. Ghana, Final Award on Jurisdiction
(2023), doan 167, https:/Awwwv.italaw.com/cases/10145,
truy cap 30/12/2025.
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BIT Trung Qudc - Singapore trong AsiaPhos
and Norwest v. China*. Tuy nhién, khac véi
AsiaPhos v. China, BIT hién tai khéng cé
diéu khoan FIR, vi viy nha dau tu dé trinh
tranh chdp vé tinh hop phép ra tod an s&
khéng bi mat quyén khoi kién trong tai*S.

Trong it nhdt bdn tranh chap khac 1a
Telenor v. Hungary (2006), Berschader v.
Russia (2006), Austrian Airlines v. Slovakia
(2009) va ST-AD v. Bulgaria (2013)*, HDTT
cling nhan dinh rang thoa thuan trong tai rd
rang chi danh cho tranh chip vé khoan bdi
thuong khi ¢6 hanh vi tudc doat tai san dua
trén nghia thong thuong cua 161 van trong
BIT. Bdi véi cac tranh chip khac nhu su ton
tai va tinh hop phap ctia hanh vi tudc doat tai
san, Piéu 4.3 cta BIT Dtc - Bulgaria va Diéu
4.4 cia BIT Ao - Slovakia chi rd nha dau tu
c¢6 quyén dé trinh ra tod an nude nhan dau tu.

Nhu vdy, cic phan quyét co giai thich
hep déu tap trung vao hai phuong tién dé
dién giai bao gom 1) nghia thong thuong
cia 101 van va 2) bdi canh cua BIT (bao
gom diéu khoan FIR) dé di dén két luan
rang tham quyén trong tai bi giéi han va
cach giai thich hep khong lam mét hiéu lyc
cua thod thuan trong tai do hai van dé tinh
hop phap cua tudc doat tai san va gia tri bdi
thuong 1a doc lap.

42 Everyway v. Ghana, tldd, doan 180.

43 Everyway v. Ghana, tldd, doan 199. Pay la diém
khéc biét so voi it nhit ba phan quyét gidi thich
rong phan tich & muc 3.3.

4 Telenor Mobile Communications A.S. v. The
Republic of Hungary, ICSID Case No. ARB/04/15;
Vladimir Berschader and Moise Berschader v. The
Russian Federation, SCC Case No. 080/2004;
Austrian Airlines v. The Slovak Republic, UNCITRAL;
ST-AD GmbH v. Republic of Bulgaria, UNCITRAL,
PCA Case No. 2011-06.
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3.3. Cdc phdn quyét gidi thich réng va
khac voi vu AsiaPhos and Norwest v. China
Bén canh cac phan quyét giai thich hep
diéu khoan vé trong tai trong cac hiép dinh
ciia Trung Qudc, thuc tién giai quyét tranh
chép ciing ghi nhian mot sé luong twong dwong
c4c phén quyét co cach giai thich rong®.
Trong tranh chip dau tién lién quan dén
thoa thuan trong tai han ché cua Trung Quéc
la Tza Yap Shum v. Peru, HDTT dién gii
cum tir “lién quan dén khoan bdi thuong cho
tudc doat tai san” tai Piéu 8.3 cua BIT
Trung Qudc - Peru ham y tranh chap “bao
gom” chir khong “giéi han” ¢ viéc xac dinh
khoan bdi thuong. Nhu vay, tranh chép chi
can c6 mot trong cac van dé phap li lién
quan dén khoan boi thuong 1a thudc tham
quyén trong tai va khong can thiét d6 13 noi
dung duy nhat*®. Lién quan dén bdi canh cia
Piéu 8.3, HDTT dua ra hai 1ap luan. Thi
nhat, viéc loai cac tranh chép vé tudc doat
tai san khoi co ché trong tai ICSID 1a khéng
phi hop voi muc tiéu bao ho dau tu nudc
ngoai ctia BIT*'. Thir hai, cach giai thich hep
ctiia Peru vé cau thtr nhit cua Diéu 8.3 mau
thuan voi quy dinh FIR tai ciu tha ba cla
cung biéu 8.3 ap dung cho moi loai tranh
chap. Vi vay, cdu thir nhét cua Diéu 8.3 chi
c6 ¥ nghia néu nha dau tu co thé lya chon
dua bat ki khiéu nai nao lién quan dén tudc
doat tai san ra giai quyét tai trong tai*.
Trong vu Sanum V. Laos, trén co s¢ Piéu

4 Tza Yap Shum v. Peru (2009), Sanum v. Laos (2013),
Beijing Urban Construction v. Yemen (2017).

4 Tza Yap Shum v. Peru, Decision on Jurisdiction and
Competence (2009), doan 150-151, https://www.
italaw.com/cases/1126, truy cap 30/12/2025.

47 Tza Yap Shum v. Peru, tldd, doan 153.

4 Tza Yap Shum v. Peru, tldd, doan 154 - 159, 188.
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8.3 BIT Trung Qudc - Lao, HDTT ddng tinh
v6i phan quyét trong Tza Yap Shum v. Peru
va cho rang cum tir “lién quan dén” phai
duoc hiéu theo nghia rong, tirc 1a bao gém
tat ca cac van dé can thiét dé xac dinh muc
boi thuong, trong dé c6 viée xac dinh lidu
hanh vi tuéc doat tai san cd xdy ra hay
khong*®. HDTT ciing cho rang cach giai thich
pham vi tranh chip hep s& kich hoat diéu
khoan FIR & cau thi hai cua Diéu 8.3 do toa
an giai quyét tranh chap vé sy ton tai hodc
tinh hop phap cia tudc doat tai san chic
chan s& phai xac dinh khoan bdi thuong®.
HDTT trong vu Beijing Urban Construction
v. Yemen nhan thiy nghia thong thuong ciia
Diéu 10.2 BIT Trung Qudc - Yemen khong
du dé di dén két luan vé pham vi tranh chap
ma can cin nhic thém bdi canh va muc dich
cua BIT®L. Thir nhat, khi xem xét téng thé
Piéu 10, HDTT nhin manh hiu qua cua
cach giai thich hep 1a nha dau tu s& khdng
con su luya chon gitta hai co quan tai phan
ma chi c6 thé ra tod 4n néu nhur bi don khong
thira nhan trach nhiém phap li véi hanh vi
tude doat tai san. Khi d6, nudc tiép nhan dau
tu lai kiém soat quyén tiép cn trong tai cua
nha dau tu trong khi theo Piéu 10 thi sy lya
chon co quan tai phan thudc vé nha dau tu®?.
Thir hai, khi xem xét muc dich cua BIT,
HDTT cho rang cach giai thich hep s& lam

49 Sanum v. Laos, Award on Jurisdiction (2013), doan
329, https://www.italaw.com/cases/2050, truy cap
30/12/2025.

%0 Sanum v. Laos, tldd, doan 330-333.

51 Beijing Urban Construction v. Yemen, Decision on
Jurisdiction (2017), doan 77, https://www.italaw.
com/cases/5904, truy cap 30/12/2025.

52 Beijing Urban Construction v. Yemen, tldd, doan
78 - 84.
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suy yéu muc tiéu bao ho dau tu®,

Ban than cac trong tai vién trong vu
AsiaPhos and Norwest v. China phan tich &
trén ciing khong théng nhit quan diém vé
pham vi tranh chip thudc thAm quyén trong
tai. Trong tai vién Stanimir Alexandrov dua
ra v kién phan d6i két luan cua da sé6 HDTT
trén ba diém chinh: 1) nghia thong thudng
cia BIT & rang thién vé “bao gdém” cht
khong phai “gidi han™*; 2) toa an trong
nuéc khong thé quyét dinh tinh hop phap
cla tudc doat tai san ma khong xem xét dén
van d& bdi thuong®, 3) xét trong bdi canh
Diéu 6.2 thi khi nha du tu khiéu nai vé tinh
hop phép cua tudc doat tai san thi ho sé co
lwa chon gitra toa an trong nudc va trong tai
quéc té ¢ Pidu 13.3, ma khong phai 13 lya
chon gitra khoi kién tai toda an hodc khong
nhu y kién da sé trong HDTT®®.

Nhu véy, c6 thé thay cac HDTT giai thich
rong déu c¢6 chung quan diém dya vao nghia
thong thudong cua quy dinh thi khong thé
gi6i han thoa thuan trong tai ¢ tranh chép vé
khoan bdi thuong. Su gidi han nay chi ¢ thé
hiéu theo nghia tranh chép phai lién quan
dén ché tai boi thuong ma khong phai cac
ché tai khac va tranh chap phai lién quan dén
tudc doat tai san ma khong phai cac hanh vi
vi pham nghia vu khac trong BIT®’.

53 Beijing Urban Construction v. Yemen, tldd, doan
88 - 92.

54 AsiaPhos and Norwest v. China, Annex 1: Dissenting
Opinion, doan 6 - 7.

%5 AsiaPhos and Norwest v. China, Annex 1: Dissenting
Opinion, doan 20, 28 - 33.

% AsiaPhos and Norwest v. China, Annex 1: Dissenting
Opinion, doan 24 - 26.

57 AsiaPhos and Norwest v. China, Annex 1: Dissenting
Opinion, doan 15.
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Phan quyét trong tai trong sau tranh chip
lién quan dén BIT cua Trung Quéc cho thiy
xu huéng xét xir thiéu tinh nhat quan va
phan nhém rd rét voi ba tranh chdp ap dung
cach giai thich hep va ba tranh chép ap dung
cach giai thich rong vé cing mot 1oi vin
trong cac hiép dinh bao ho dau tu®®. Mic du
tat ca cac phan quyét déu vién dan viéc ap
dung Cong udc Vién vé Luat Pidu udc qubc
té nhu nguyén tic dinh hudng, ho di dén cac
két luan khong gidng nhau, chii yéu xoay
quanh hai van dé: kha niang tach biét giita
khiéu nai vé tudc doat tai san voi khiéu nai
vé bdi thudng va pham vi tranh chép trong
diéu khoan FIR.

Bat dong thir nhat lién quan dén cau hoi
liéu viéc xem xét 1) su ton tai va tinh hop
phap cua tudc doat tai san va 2) gia tri khoan
boi thuong c6 thé tach biét nhau duoc hay
khong. Cac HPTT giai thich rong cho ring
d6 12 hai van dé khong thé tach roi va van dé 1)
bao gom van dé 2)*°. Trong khi d6, cac HDTT
giai thich hep cho rang hai van d& nay co thé
giai quyét ¢ hai co quan tai phan khac nhau
ma khong 1am kich hoat diéu khoan FIR.
Cach giai thich hep 6 thé ing véi mot nhom
tranh chap vé boi thuong khi hanh vi tudc
doat tai san d3 dugc thira nhan hodc két luan
trudc d6 boi co quan cd tham quyén trong
nu6c®, Su ton tai cia mot nhoém tranh chip

5 Ba tranh chdp giai thich rong bao gom: Tza Yap
Shum v. Peru, Sanum v. Laos, Beijing Urban Construction
v. Yemen. Ba tranh chip giai thich hep bao gdm:
Beijing Shougang and others v. Mongolia, Everyway
v. Ghana, AsiaPhos and Norwest v. China.

% Tza Yap Shum v. Peru, tldd, doan 154 - 161;
Sanum v. Laos, tldd, doan 332; Beijing Urban
Construction v. Yemen, tldd, doan 81.

60 AsiaPhos and Norwest v. China, tldd, doan 135 - 140;
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nhu vy du cho thiy cach giai thich hep khdng
lam maét hiéu luc cua thoa thuan trong tai nhu
quan diém cua cac HDTT giai thich rong.

Bt dong thir hai lién quan dén viéc cac
HDTT c6 cach hiéu khac nhau vé loai tranh
chap duoc dé cap trong didu khoan FIR cua
cac BIT. Cac HDTT giai thich rong cho rang
diéu khoan FIR noi dén tranh chip dau tu
theo nghia rong, tuong ing vaéi cac loai tranh
chap c6 thé thuong lugng va dua ra toa an.
Trong khi d6, cac HDTT giai thich hep cho
rang diéu khoan FIR chi noi dén tranh chép
vé khoan bdi thuong. Chimg nio tranh chap
& tod 4an trong nudc ciing vé khoan bodi
thuong thi nha dau tu méi mat quyén khoi
kién trong tai.

Xu hudng xét xir cang tré nén kho du
doan hon trong bdi canh cac tod &n trong
nude ciing ¢6 quan diém khéc nhau khi xem
Xét hiy phan quyét trong tai. Trong Sanum
v. Laos, Toa cap cao Singapore dong ¥ véi
cach giai thich hep nhung sau d6 Toa phlc
tham Singapore lai dao ngugc két luan va
chap nhan giai thich rong do c6 diéu khoan
FIRS. Toa cip cao ctia Anh trong tranh chip
European Media Ventures SA v. The Czech
Republic ciing dong y voi cach giai thich
rong diéu khoan twong tu trong BIT Lién
minh kinh té Bi - Luxembourg va Cong hoa
Séc®2. Trong khi @6, Toa an Nam New York
ddng y khong hiy phan quyét cia HDTT két

Beijing Shougang and others v. Mongolia, tldd,
doan 447 - 450.

61 Lao Republic v. Sanum, High Court of Singapore
(2015) SGHC 15, Judgement, doan 123 - 126; Sanum
v. Lao Republic, Court of Appeal of Singapore
(2016) SGCA 57, Judgement, doan 123 - 150.

62 Czech Republic v. European Media Ventures SA
(2007) EWHC 2851, doan 41 - 53.
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luan hep vé pham vi tranh chép trong vu
Beijing Shougang and others v. Mongolia®.

4. Thay d6i vé thAm quyén trong tai
trong cac hiép dinh diu tw ciia Trung Quéc
va mjt s6 lién hé véi Viét Nam

Thuc tién giai quyét tranh chip lién quan
dén diéu khoan vé trong tai ciia Trung Qudc
dd goi mo nhirng diéu chinh chinh sach va
cai cach phap li. Cac thé hé hiép dinh sau
nay cia Trung Qubc di mo rong dang ké
tham quyén trong tai va phan anh xu hudng
cai cach chung ma nhiéu qubc gia khéc, bao
gdm ca Viét Nam da ap dung trong qué trinh
xay dung luat dau tu qudc té.

4.1. Quy dinh mé réng tham quyén trong
tai trong cdc hiép dinh dau tw cia Trung
Quoc tir nam 1998 dén nay

Xu huéng mé rong pham vi tranh chap
gidi quyét bang trong tai dugc ghi nhan mot
cach 1& nét trong cac hiép dinh dau tu cua
Trung Qudc ké tir nim 1998 dén nay. Sau
gan hai thap ki ki két cac hiép dinh dau tu
chu yéu véi diéu khoan han ché tir nim
1982, Trung Qudc lan dau tién mo rong diéu
khoan vé trong tai ra “bdt Ki tranh chdp nao
lién quan dén mot khoan dau te” trong BIT
v6i Barbados nim 1998%. Xu huéng mé

63 Beijing Shougang and others v. Mongolia, Opinion
& Order of the US District Court for the Southern
District of New York, doan 1 - 2.

64 Piédu 9. Hau hét cac BIT sau thoi diém 1998 déu sir
dung cum tir “bat ki tranh chap (phap 1i) nao lién
quan dén mot khoan dau tu”, ching han trong BIT
Trung Qubc - An Do (2006), BIT Trung Qubc -
Namibia (2005), BIT Trung Quc - Tay Ban Nha
(2005); hodc cum tir “bat ki tranh chép dau tu nao”
va giai thich ngi ham cua tranh chap dau tu 1a khi
nha diu tu phat sinh ton that hodc thiét hai tir mot
su vi pham hi€p dinh, chéng han trong BIT Trung
Qudc - Han Quéc (2007).
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rong ndy dwoc giai thich trude hét bing
chinh sach hoi nhap khi Trung Quéc ki Cong
wdc ICSID nim 1990, phé chuan Cong udc
nay nim 1993 va tham gia T chirc thuong
mai thé gi¢i (WTO) nim 2001 ciing nhu
quan diém c6i mo hon véi trong tai qubc
t¢%. Li do thir hai 1a tai thoi ki nay Trung
Quéc bit dau tré thanh nudc xuit khau vén,
vi vay viéc mé rong thim quyén cua trong
tai qudc té trong giai quyét tranh chip véi
nude nhan dau tu dem lai loi ich cho nha dau
tu Trung Qudc & nudc ngoai®.

Hiép dinh dau tu miu nim 1997 cia
Trung Qudc da thay d6i pham vi tranh chap
giai quyét tai trong tai 1a “bat Ki tranh chap
phap li nao...
tir”. Viéc mé rong tham quyén trong tai ddi

lién quan den mot khoan dau

v6i bat Ki tranh chap dau tu ndo c6 thé bao
gdém vi pham nghia vu theo diéu uéc ciing
nhu vi pham hop dong giita nha nudc véi
nha dau tu®’. Diéu 9.2 ciia BIT mau nay van
gitr lai quy dinh FIR tuong tu nhu hai phién
ban BIT mau nim 1984 va 1989 truéc do.
Pén Hi¢p dinh dau tu mau nam 2009,
Trung Qudc tiép tyuc sira doi theo hudng 1am
1& hon nita pham vi tranh chép thong qua noi
dung “khiéu nai rcing mot nuwoc thanh vién
khac vi pham nghia vu liét ké tai Phan 11
(cdc tiéu chudan doi xit) va nha dau tw da

% Norah Gallagher, Wenhua Shan, sdd, doan 8.49.

8 Ming Du, sdd, tr. 290.

67 Norah Gallagher, Wenhua Shan, sdd, doan 8.66 -
8.68. Trung Qudc tuyén bd gidi han pham vi tranh
chap tai ICSID & khoan boi thuong phét sinh do
tudc doat tai san, nhung tuyén bb nay khong anh
huong dén thoa thuan trong tai dwoc ki két véi
pham vi rong trong cac BIT sau thoi diém nay.
D1eu 25.4 Cong udce ICSID: “Thdng bao nay khong
cau thanh thod thudn trong tai dwoc yéu cau boi
Piéu 25.1”.
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phat sinh t6n that hodc thiét hai vi vi pham
d6”. Bang cach nay, Trung Qudc di lam rd
dinh nghia tranh chdp dau tu co thé khiéu
kién ra trong tai 1a tranh chap vé vi pham
diéu udc. Piéu khoan FIR duoc thay thé
bang diéu khoan linh hoat hon yéu cau nha
dau tu tir bo thu tuc giai quyét tranh chap
trong nudc. Nha dau tu chi c6 thé dé trinh
tranh chap ra trong tai néu ho di cam két
khong tiép tuc hodc s& khong khdi xudng
cac thu tuc giai quyét tranh chip trong nudce
véi cung bién phap bi khiéu nai®®.

4.2. Mot 56 lién hé voi thuc tién ki két cdc
hiép dinh dau tw va gidi quyét tranh chdp ciia
Viét Nam

La mot qudc gia dang phat trién tham gia
tich cuc vao hoi nhap kinh té qudc té, Viét
Nam c¢6 mdt mang ludi céc hiép dinh dau tu
qudc té sau rong v6i 67 hiép dinh bao ho dau
tu song phuong va 32 diéu uéc co quy dinh
vé dau tu®. Tuong tu nhu cac hiép dinh dau
tu thé hé dau ciia Trung Qudc d phan tich &
trén, BIT Trung Qudc - Viét Nam nam 1992
chira diéu khoan han ché pham vi tranh chép
giai quyét bang trong tai & cac tranh chap vé
khoan boi thuong cho hanh vi tude doat tai
san’®. BIT Viét Nam - Armenia nam 1992 ciing
tiép can theo hudéng han ché pham vi tranh
chip nhung c6 phan linh hoat hon. Cu thé,
Diéu 8.2 giéi han thAm quyén trong tai ddi
voi1 hai loai tranh chép, mot 1a vé vi pham
nghia vu dam bao ty do chuyén tién, hai 1a vé

% Piéu 16 BIT miu nam 2009.

9 UNCTAD (2025), International Investment Agreements
Navigator: Viet Nam, https://investmentpolicy.
unctad.org/international-investment-agreements/
countries/229/viet-nam, truy cap 31/10/2025.

70 Pidu 8.3 BIT Viét Nam - Trung Quéc (1992). Cau
th hai ctia Diéu 8.3 1a diéu khoan FIR.
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thi tuc va gia tri khoan bdi thuong lién quan
dén bién phap tudc doat tai san. Ddi voi cac
loai tranh chép khac néu c6, nha dau tu va
qudc gia tiép nhan dau tu can c6 su thoa thuan
trong tai bd sung bén ngoai hiép dinh nay.

Trong Hiép dinh dau tw ASEAN - Trung
Quéc nam 2009, quyén khéi kién tai trong
tai cua nha dau tu duoc quy dinh rong hon
cac hiép dinh dau tu thé hé du cua Trung
Qudc: Thir nhdt, Dicu 14.1 Hiép dinh liét ké
c4c nghia vu cu thé ma nha dau tu co thé
khoi kién trong tai 1a Piéu 4 (Pi xir qudc
gia), Piéu 5 (P6i xur t6i hué qudc), Piéu 7
Dbi xtr dau tu), Piéu 8 (Tudc doat tai san),
Piéu 9 (Bo6i thudng thiét hai) va Piéu 10
(Chuyén nhuong va hoi hwong lgi nhuan).
Viéc dua ra mot danh sach cu thé cac nghia
vu c6 thé xét xr tai trong tai vé thuc chat
mo rong hon so vdi quy dinh trong céac hiép
dinh thé hé dau vi bao gém cac nghia vu
bao ho khac ngoai van dé tude doat tai san.
Thir hai, thay vi diéu khoan FIR nhu trong
cac hiép dinh dau tu thé hé dau, Hiép dinh
dau tu ASEAN - Trung Qudc di chap nhan
cho nha dau tu chuyén sang khoi kién tai
trong tai sau khi d¢ trinh tranh chép tai toa
an trong nudc véi diéu kién ho da rat don
ki¢n trudc khi toa an trong nudc dua ra
quyét dinh cubi cing’*.

Trong thuc tién giai quyét tranh chap dau
tu quéc té ciia Viét Nam, Chinh phu Viét
Nam 12 bj don trong hai tranh chdp dé trinh
boi ciing mot nha dau tu Trung Quéc. Tranh

1 Pidu 14.5 Hiép dinh dau tu ASEAN - Trung Qudc.
Riéng trong quan hé dau tu gitta Trung Quéc vai
Viét Nam, Indonesia va Philippines, nha dau tu chi
c6 thé lya chon giai quyét tranh chap hodc tai toa
an trong nudc hodc tai trong tai.
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chip th nhdt 1a PowerChina and China
Railway v. Viet Nam (I) khoi kién tai ICSID
theo co ché trong tai phu tro nam 2022 boi
t6 hop nha thiu gom hai cong ti PowerChina
HuaDong Engineering Corporation va China
Railway 18th Bureau Group Company Ltd.
Tranh chidp nay dya trén Hiép dinh dau tu
ASEAN - Trung Quéc nim 2009 véi diéu
khoan pham vi tranh chip giai quyét bing
trong tai rong nhu da phan tich ¢ trén. Tranh
chdp the hai 1a PowerChina and China
Railway v. Viet Nam (Il) khoi kién bdi nha
dau tu ndy vao nam 2023 trén co so BIT
Viét Nam - Trung Quéc nim 1992. Péang
cha ¥ 1a didu khoan vé trong tai trong BIT
Viét Nam - Trung Quédc ndy gidi han pham
vi tranh chép vé bodi thudng cho tudc doat tai
san, twong tu nhu trong tranh chip AsiaPhos
and Norwest v. China.

Thuc tién giai quyét tranh chap khéng
nhit quan trong tap hop cac phan quyét tai
muc 3 cho thdy nhiing thach thirc nhat dinh
v6i ca nha dau tu khi khoi kién trong tai va
v6i qudc gia tiép nhan dau tu khi diéu khoan
vé tham quyén trong tai chua thuc sy rd
rang. Véi diéu khoan thoa thuan trong tai
hep nhu vay, van ton tai kha nang nha dau tu
Vva cac nude nhan dau tu phai theo dudi cac
thu tuc td tung ton thoi gian va chi phi dé
tranh luan vé thAm quyén cia trong tai.
Trong bdi canh cac hiép dinh dau tu thé hé
dau cua Viét Nam, bao gém ca BIT Viét
Nam - Trung Qudc, déu chira cac diéu khoan
dbi xur t6i hué quéc (MFN) khong loai trir

AnT2

quy trinh giai quyét tranh chip’?, kha ning

72 Thye tién giai thich va ap dung diéu khoan MFN dé
thay d6i, mo rong pham vi diéu khoan giai quyét
tranh chip trong hiép dinh lam co sé khoi kién
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diéu khoan MFN dugc vién dan dé mo rong
pham vi tranh chip nhu trong AsiaPhos and
Norwest v. China c6 thé xay ra”.

Thuec tién ki két hiép dinh dau tu qudc té
va giai quyét tranh chap lién quan cua Trung
Qudc goi mé mot sd quan sat vé diéu khoan
vé trong tai trong cac hiép dinh dau tu qudc
té ma Viét Nam | thanh vién. Thir nhdt, cac
didu khoan vé trong tai trong nhimg hiép
dinh gan day nhu cac hiép dinh ki két trong
khuon khé ASEAN (Hiép dinh dau tu toan
dién ASEAN, Hiép dinh dau tu giita
ASEAN véi Han Qudc, véi An D9, véi Uc
va New Zealand) cho phép nha dau tu dé
trinh ra trong tai qudc té cac tranh chap lién
guan dén nhitng nghia vu duogc liét ké trong
hiép dinh d6’*. So voi BIT giita Singapore
va Trung Quéc trong vu AsiaPhos and
Norwest v. China, cling nhu BIT gitta Vit
Nam va Trung Qudc, cach tiép can nay trao
cho nha dau tr nude ngoai quyén khai kién
tai trong tai quéc té rong hon, m¢ rdng ra
nhiéu nghia vu khéc, thay vi giéi han trong
van dé tudc doat tai san. Thir hai, diéu khoan
MFN trong nhiéu hi¢p dinh dau tu thé hé
moi cua Viét Nam duogc thiét ké khdng ap
dung d6i v6i thu tuc giai quyét tranh chép.
Do d6, nha dau tu nudc ngoai khong thé vién
dan diéu khoan nay dé mé rong tham quyén
cua trong tai thong qua st dung quy dinh
thAm quyén thuan lgi hon trong cac hiép

ciing khong hoan toan nhit quan giita cac HDTT.
Xem thém: August Reinisch, sdd, tr. 131 - 152,

3 AsiaPhos and Norwest v. China, tldd, doan 196 - 206.

7 Piéu 32 Hiép dinh dau tu toan dién ASEAN
(ACIA), Piéu 18 Hiép dinh ddu tw ASEAN - Han
Quéc, Piéu 20 Hiép dinh dau tu ASEAN - An D9,
Diéu 18 Chuong 11 Hiép dinh thwong mai tu do
ASEAN - Uc va New Zealand.
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dinh dau tu khdc ma Viét Nam 1a thanh vién.
Thir ba, nhiéu hiép dinh ctia Viét Nam khong
st dung diéu khoan yéu cau lya chon co
quan giai quyét tranh chip duy nhat (FIR)
ma thay bang diéu khoan cho phép khoi kién
tai co quan tu phap hay hanh chinh trong
nudc mién 1a khi khai kién tai trong tai quéc
té, nha dau tu nudc ngoai d¢ trinh van ban tur
b6 tién trinh t6 tung trong nudc (waiver)’™.
Trong khi diéu khoan FIR chi cho phép nha
dau tu quyén tiép can mot co ché bao gom
tod an trong nudc hodc trong tai qubc té,
diéu khoan tir bo thu tuc trong nuéc khong
can tré viée nha dau tu tiép cin tod &n trong
nuéc ma chi yéu cau ho phai tuyén bd cham
dut cac tha tuc td tung nay trude khi khoi
kién tai trong tai qudc té. Do d6, diéu khoan
nay trao cho cac co quan trong nudc co hoi
xem xét khiéu kién ciia nha dau tw va c6 kha
nang lam giam sb luong tranh chép duoc dé
trinh ra trong tai quéc té’®. Nhiing cai to nay
tuong thich véi xu huéng chung cua Cac
qudc gia va khu vyc tién tién’” va nén duoc
sir dung linh hoat trong qua trinh dam phan,
ki két cac hi¢p dinh dau tu méi cua Viét
Nam. Chang gilp tranh céc tranh luan khéng
can thiét do quy dinh thim quyén chua thyc

75 Vi dy Diéu 34 ACIA.

® Kaufmann-Kohler, Potesta (2020), “The Interplay
Between Investor-State Arbitration and Domestic
Courts in the Existing ITA Framework”, Investor-
State Dispute Settlement and National Courts,
European Yearbook of International Economic Law,
Springer, tr. 41.

77 Piéu 14.D.3, 14.D.5 Chuong Pau tu, Hiép dinh
thuong mai Hoa Ky - Mexico - Canada; B9 diéu
khoan mdu cua Uy ban Chau Au danh cho Hiép
dinh dau tu song phuong, https:/investmentpolicy.
unctad.org/international-investment-agreements/
treaty-files/8390/download, truy cap 30/12/2025.
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su r0 rang nhu trong AsiaPhos and Norwest
v. China. Dong thoi, viéc nghién ciru sau, S0
sénh, ddi chiéu quan diém cua HDTT trong
vu viéc ndy voi cac vu lién quan cung cap
cong cu tham khao thiét thuc dé danh gi4,
xac dinh thim quyén cua trong tai theo cac
hiép dinh c6 quy dinh tuong tu.

5. Két luan

C6 thé thdy, cac hiép dinh dau tu qudc té
¢6 nhimg quy dinh da dang vé thim quyén
ctia trong tai qudc t& ddi voi tranh chip giira
nha dau tu nudc ngoai va nudce tiép nhan dau
tu. Thuec tién giai thich va ap dung diéu khoan
han ché tham quyén trong tai cho thdy hai
cach tiép can khéac biét cia cac HDTT ciing
nhu phan 4nh nhiing thach thirc vé xét xur
nhit quan trong giai quyét tranh chap dau tu
qudc té. Cac hiép dinh ki két gan day da dugc
dam phén, soan thdo theo hudng xac dinh
thim quyén trong tai rd rang hon. Nhimng
phan tich cia HDTT vu AsiaPhos and Norwest
v. China sé& tiép tuc c6 gia tri thoi sy trong
thuc tién trong tai dau tu va chinh sach soan
thao, cai cach cac hiép dinh dau tu qubc té
ctia cac qudc gia, trong d6 c6 Viét Nam./.
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