NGHIEN CUU - TRAO DOI

CHUYEN DOI 66 TRONG THUGNG: MAI QUOC T VA 81 THICH NG CUA
DHAD LUAT THUCNC. MAT QUOC T CONG

NGUYEN BA BINH *
PHAN ANH PUC **

Tom tdt: Trong boi canh thirong mai quoc té dang thay doi manh mé do tdc déng cua chuyén
doi so, bai viét hurdng dén viéc nhdn dién nhimg déic diém cot 16i cua chuyén doi sé trong thuwong
Mai quoc té va 1am rd nhing thay doi cua phép ludt thwong mai quéc té cong dé thich ing véi céac
chuyén bién ciia thwong mai quoc té trong boi canh chuyén doi s6. Két qua nghién ciru cho thdy:
1) Céc cdng nghé sé nhur dién todn dam mdy, dir liéu I6n, Internet van vat va tri tué nhan tgo 1a nén
tang dinh hinh thwong mai hién dai; 2) Sw phét trién nhanh chéng cua cac nén tang trung gian sé
va vai tro trung tam cua dir liéu dang lam thay doi co ban hoat dong thirong mai quéc té va dat ra
cac théach thirc phap i méi vé quyén riéng tw, quyén tai phan va bao mdt; 3) Vé phurong dién phap
ludt thiong mai quéc té cong, hé thang WTO bgc 16 han ché trong cac vin dé thiwong mai lién quan
dén chuyén dsi sé; 4) Cac hiép dinh song phirong/khu viee nhie CPTPP, USMCA, RCEP va cdc hiép
dinh kinh té s6 dang néi |1én véi cac md hinh phap |i canh tranh dé thich ing véi chuyén doi sé trong
thirong mai quUAC té.
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DIGITAL TRANSFORMATION IN INTERNATIONAL TRADE AND THE ADAPTATION OF
PUBLIC INTERNATIONAL TRADE LAW

Abstract: As international commerce profoundly changes under the influence of digital transformation,
the article aims to identify the core features of digital transformation in international trade and to
examine how public international trade law has adapted to these developments. The findings are as
follows: first, digital technologies such as cloud computing, big data, the Internet of Things, and
artificial intelligence now form the basis of modern commerce; second, the rapid growth of digital
intermediary platforms, together with the central role of data, is fundamentally altering the conduct
of international trade and raises new legal questions about privacy, jurisdiction and data security;
third, as far as public international trade law is concerned, the WTO system has shown clear limits
in dealing with trade issues linked to digital transformation; and fourth, bilateral and regional
agreements, among them the CPTPP, the USMCA and the RCEP, along with a new generation of
digital economy agreements, are putting forward competing legal models to adapt to digital
transformation in international trade.
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1. Pat van dé

Trong béi canh cudc Cach mang cong
nghiép 4.0 dang phat trién manh m&, qua trinh
chuyén ddi s6 (CPS) di trd thanh xu hudng
tat yéu trén toan cau, anh huong sau sic dén
moi linh vyc cua doi séng kinh té va xa hoi.
CDS di tao ra nhimg thay déi 1on trong linh
vuc thuong mai qudc té (TMQT), tir céc
phuong thirc giao dich, quy trinh van hanh
cho dén céch thuc céc qudc gia va doanh
nghiép tuong tac trén thi truong toan cau. Cac
cdng nghé ki thuat sb nhu tri tué nhan tao
(AI), blockchain, thuong mai dién tir va hé¢
thdng thanh toan truc tuyén khéng chi gidp
thiic day téc do va pham vi thuong mai ma
cOn M& ra cac co hoi méi cho sy phét trién
toan cau. Tuy nhién, qué trinh CBS ciing dat
ra nhiéu thach thic 16n cho hé théng phap
luat thwong mai qudc té. Cac quy dinh truyén
thong vé giao dich thwong mai, s& hitu tri tué
va quan i dix liéu khéng con phu hop véi dac
diém phirc tap va bién dong cua thi truong sé
ho4. Cac qudc gia va to chic qudc té dang
phai dbi mat véi yéu cau phai diéu chinh, cai
cach hé thong phap luat dé phd hop vai bdi
canh méi, bao dam tinh cong bang, bao vé
quyén loi ciia cac bén tham gia, dong thoi tao
diéu kién thuan loi cho sy phat trién coa
thuong mai s6. Pat trong béi canh do, bai viét
nay 1am rd cac dic diém co ban cua CPS trong
thuong mai qudc té; tir d6 xem xét, danh gia
su thich tng cua phap luat thuong mai qudc
té cong d6i vai nhitng chuyén bién cua thuong
mai quéc té trong bdi canh CDS hién nay.

2. Chuyén doi s6 trong thuwong mai quéc té

CPS dang tro thanh dong luc trong yéu
thac ddy TMQT phét trién manh mé&. Nam
2025, quy md thj trudng CPS toan cu wdc
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dat khoang 1,7 nghin ti USD va du kién s&
tang 1én khoang 12,5 nghin ti USD vao nam
2035, voi tde do tang truong kép hing nim
(CAGR) khoang 22,1% trong giai doan
2026-2035". Riéng xuat khau dich vu sb toan
cau dat 4,5 nghin ti USD, chiém khoang
55% téng thuong mai dich vy, véi muc tang
truong 9% mdi nam?. Bong thoi, ti 1& nguoi
sa dung Internet toan ciu ting tir 23%
(2008)° 18n 68,34% (2025), trong do & Cac
qudc gia phat trién nhu Na Uy, Hoa Ky ti Ié
nguoi ding Internet dat gan 99%. Nhiing dir
liéu trén cho thdy CPS dang bao tram hoat
d6ng thuong mai toan cau.

Mot trong nhiing dic diém co ban cua
CPS trong TMQT la sy “trdi day” manh mé
cua cac cong nghé sb. Theo Siebel*, CPS Ia
két qua cua su hoi tu cdng nghé giira bbn
tién bo mang tinh cach mang: dién toan dam
may (Computing Cloud), di liéu Ion (Big
Data), Internet van vat (10T) va tri tué nhan
tao (Artificial Intelligence).

Trong TMQT, méi cong nghé cé vai tro
khac nhau nhung cing tao thanh hé thong sé
hoa chudi gia tri thuong mai. Pién toan dam

! Research Nester (2024), Digital Transformation
Market Size and Forecast 2026-2035, Research Nester,
https://www.researchnester.com/reports/digital-trans
formation-market/3624, truy cap 26/12/2025.

2 UNCTAD (2024), Developing economies surpass $1
trillion mark in digitally deliverable services exports,
https://unctad.org/news/developing-economies-sur
pass-1-trillion-mark-digitally-deliverable-services-
exports, truy cap 23/12/2025.

3 World Population Review (2025), Internet penetration
by country 2025, https://worldpopulationreview.com/
country-rankings/internet-penetration-by-country?
utm_source, truy cap 23/12/2025.

4 Thomas M. Siebel (2019), Chuyén déi sé (Digital
Transformation), Pham Anh Tuén dich, Nxb. Téng
hop Thanh phé H6 Chi Minh, tr. 12.

TAP CHI LUAT HOC SO 4/2026


https://www.researchnester.com/reports/digital-trans%20formation-market/3624
https://www.researchnester.com/reports/digital-trans%20formation-market/3624
https://unctad.org/news/developing-economies-sur%20pass-1-trillion-mark-digitally-deliverable-services-exports
https://unctad.org/news/developing-economies-sur%20pass-1-trillion-mark-digitally-deliverable-services-exports
https://unctad.org/news/developing-economies-sur%20pass-1-trillion-mark-digitally-deliverable-services-exports
https://worldpopulationreview.com/%20country-rankings/internet-penetration-by-country?%20utm_source
https://worldpopulationreview.com/%20country-rankings/internet-penetration-by-country?%20utm_source
https://worldpopulationreview.com/%20country-rankings/internet-penetration-by-country?%20utm_source

may giit vai tro ha tang ki thuat xuyén bién
gidi, cho phép doanh nghiép truy cap tai nguyén
dién toan theo nhu cau va dong bo dir liéu theo
thoi gian thuc gitta cac ddi tac tai nhiéu qudc
gia, bat chap gi6i han dia Ii hay mui gio®. Dix
litu I6n 1a nén tang phéan tich gidp doanh
nghiép du bao nhu cau, téi vu hoa chudi cung
(g toan cau, quan i ton kho va phét hién gian
lan giao dich®. Internet van vat cho phép theo
ddi tinh trang hang hoé theo thoi gian thuc
trong toan bo hanh trinh van chuyén, trong khi
tri tu¢ nhan tao xir Ii khdi luong dir liéu khong
16 dé tu dong hoa cac quyét dinh thuong mai
quan trong, tir du béo thi treong, t6i wu hoa 16
trinh van chuyén dén ra soat hop dong dién tur
va canh bao rui ro phap 1i’. Su hoi tu cua cac
cbng nghé nay khong chi nang cao hiéu qua
van hanh ma con dit nén mong cho mot hé
sinh thai thuwong mai xuyén bién gigi thong
minh, linh hoat va dang tin cay.

Bén canh su troi diy manh mé cua céc
cdng nghé s, dic diém quan trong khéc cua
CPS trong TMQT la su phét trién nhanh chéng
va tac dong sau rong cua Cac nén tang trung

5 Chang, Y., lakovou, E., & Shi, W. (2023),
“Blockchain in global supply chains and cross
border trade: A critical synthesis of the state-of-the-
art, challenges and opportunities”, International
Journal of Production Research, 58(7).

6 Akter, S., & Wamba, S. F. (2016), Big data analytics
in e-commerce: A systematic review and agenda for
future research, Electronic Markets, 26(2), tr. 179,
181, 186, https://link.springer.com/article/10.1007/
§12525-016-0219-0, truy cap 24/12/2025.

" Hoang, T. V. (2024), “Impact of integrated artificial
intelligence and Internet of Things technologies on
smart city transformation”, Journal of Technical
Education Science, 19 (Special Issue 01), tr. 64,
https://www.researchgate.net/publication/37858313
3_Impact_of Integrated_Artificial_Intelligence_an
d_Internet_of Things_Technologies_on_Smart_Cit
y_Transformation, truy cap 27/12/2025.
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gian sb (Digital Intermediation Platforms - DIPs).
Nén tang trung gian s 1a “giao dién tryc
tuyén c6 chitc ndng, théng qua viéc thu phi,
tao diéu kién cho si twong tdc truc tiép giira
nhiéu nguwoi mua va nhiéu ngiwoi ban ma
khdng c6 viéc nén tang so hiru hang hoa hay
truc tiép cung cap dich vu duwoc giao dich®.
Trong TMQT, cac nén tang nay dong vai tro
nhu ha ting ki thuat sé xuyén bién giéi, cho
phép viéc giao két, thanh toan, cung tng va
theo ddi giao dich dugc thuc hién tac thoi va
khéng can hién dién thuong mai vat Ii tai lanh
thd qudc gia d6i tac®. DIPs nhu Amazon Global
Selling, Alibaba.com, Shopee International hay
céc cho tng dung nhu App Store va Google Play
da trg thanh cau néi chinh gitra doanh nghiép
trong nudc va thi truong qudc té°. Cac DIPs
nay khong chi gilp cac doanh nghiép siéu
nho, nho va vira tiép can thi truong toan cau
véi chi phi thap ma con dinh hinh lai toan bo
chudi gié tri xuat nhap khau - tir hién thi san
pham, tiép can khach hang, xir i don hang
dén logistics va dich vu sau ban hangt. Kha

8 OECD, IMF, & WTO (2023), Handbook on measuring
digital trade (2nd ed.), tr.92, https://www.oecd.org/
content/dam/oecd/en/publications/reports/2023/07/
handbook-on-measuring-digital-trade-second-edition
_099afd2f/ac99e6d3-en.pdf, truy cap 27/12/2025.

® Chai, Y., Duan, Y., Ma, S., & Wang, J. (2018),

“New digital infrastructure, cross-border e-commerce

and global vision of creating electronic world trade

platform”, Global Trade and Customs Journal,

13(4), tr. 157 - 167.

Rebesco, M. C. (2023), How third-parties marketplace

platforms could be used to enhance SMEs presence

in foreign markets: The example of two Italian firms
that used Alibaba to reach more foreign markets,

Luan van thac si, Universita Bocconi, tr. 161, 215,

181, https://unitesi.unive.it/retrieve/2168befd-258b

-4050-98e0-cd314a0364ce/893545-1280647.pdf,

truy cap 26/12/2025.

11 Abonyi, G. (2007), Linking Greater Mekong Subregion
enterprises to international markets: The role of
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ning t6 chuc thi trudng xuyén bién gigi véi
téc d6 va quy mé chua timg c6 di khién DIPs
trg thanh nhan td trung tam cua thuong mai
s6 hién dai. Tuy nhién, chinh vi DIPs khéng
bi gidi han boi bién gidi quéc gia nén ching
thach thac cac quy tic truyén thdng cua
TMQT, bao gém van dé phan dinh quyén tai
phan, xac dinh lanh thd danh thué, nguyén tic
ddi xur t6i hué quéc (MFN), nguyén tic doi
xu quéc gia (NT) va minh bach hoa diéu kién
tiép can thi truong®?. Viéc cac nén tang kiém
soat ca thong tin thi truong, thuat todn phan
phdi va diéu kién giao két hop dong lam phéat
sinh rui ro doc quyén nén tang, tac dong dén
canh tranh va quyén tu do kinh doanh cua nha
cung cap noi dia. Bong thoi, viéc giao dich
thong qua nén tang sé khién céc giao dich
xuét nhap khau tré nén kho xac dinh theo tiéu
chi 1&nh tho vat Ii, tir d6 anh hudong dén céch
tinh can can thwong mai va ap dung cac bién
phap phong vé thuong mait®,

Cubi ciing, mot dic diém c6 tinh nén tang
trong bdi canh CBS caa TMQT Ia vai trd trung
tam cua dir liéu trong moi hoat dong cua kinh

global value chains, international production networks
and enterprise clusters, United Nations Economic
and Social Commission for Asia and the Pacific
(UN ESCAP), tr. 21, 47, 48, https://repository-
uat.unescap.org/server/api/core/bitstreams/276d422
3-2bbf-4db7-b31f-c0f5a078ed29/content, truy céap
25/12/2025.

12 Jones, K. (2025), The global trading system: What s
left of the most-favored nation rule?, tr. 119,
https://staticl.squarespace.com/static/579fc2ad 725
£253a86230610/t/682b5bd94a0c6f0a919a0eb3/174
7672025783/9.+Jones.pdf, truy cap 26/12/2025.

13 Nuccio, M., & Guerzoni, M. (2019), Big data: Hell
or heaven? Digital platforms and market power in
the data-driven economy, Competition & Change,
23(3), tr. 16, https://scispace.com/pdf/big-data-hell-
or-heaven-digital-platforms-and-market-power-4sh
9d3ksmw.pdf, truy cap 25/12/2025.
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té sb. Trong nén kinh té s, dit liéu khdng chi
dong vai tro 1a dau vao san xuat méi ma con
la yéu t6 quyét dinh hiéu qua, tinh linh hoat
va kha ning két ndi trong chudi gia tri xuyén
bién gioi**. Tu cac DIPs, giao dich thuong
mai dién tir dén hé thdng logistics thong
minh, dir liéu 1a nén tang van hanh, téi wu
hoa va cd nhan hod cac hoat dong thuong
mai theo thoi gian thuc. Su phu thudc ngay
cang lon vao dir liéu ciing lam phat sinh
nhitng yéu cau méi vé phép Ii, tir van dé bao
Vvé quyén riéng tu ca nhan, quyén truy cap di
liu dén quyén diéu chinh cua qudc gia trong
moi truong xuyén bién gisi. D liéu khong
chi & chat xuc tac ciia thuong mai 6 ma con
1a diém giao thoa gitra cong nghé, luat phép
va dia chinh trj trong thoi dai CDS toan cau.

3. Nhiing van dé phap li dit ra tir chuyén
d6i s6 trong thwong mai quéc té

Tir cac dic diém caa CBS trong TMQT,
c6 thé thiy thwong mai s6 dang van hanh
theo nguyén I phi bién gigi, dya trén ha ting
s6 va dong dir lieu xuyén bién gisi. Trong
khi d6, cac quy pham phap luat TMQT cong
phan Ién duoc xay dung cho bdi canh
thwong mai truyén thong, gan véi lanh thd
vat I va cdu tric hang hod/dich vu tuong dbi
6n dinh. Sy “léch pha” nay da lam phéat sinh
c4c van d& phép Ii méi, can duoc giai quyét.

The nhdt, van dé phan loai va dinh danh
phép i ddi tuong thwong mai s6. Sy xuat
hién cua céac san pham/dich vu ki thuat s6 co
tinh “lai” nhu phan mém, noi dung sé, dich
vu dién toan dam may, tro choi truc tuyén

14 Mueller, M., & Grindal, K. (2019), Data flows and
the digital economy: information as a mobile factor
of production, Digital Policy, Regulation and
Governance, 21(1), tr. 72, https://vlex.co.uk/vid/data-
flows-and-the-846721671, truy cap 26/12/2025.
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hoic dich vu nén tang 1am mo ranh gigi
hang hoa - dich vu va khién tiéu chi phan
loai truyén thdng tré nén kém hiéu luc'®. Khi
khong xac dinh r6 giao dich thuoc loai hinh
nao, viéc gan nghia vu va &p dung cac chuan
muc diéu chinh tré nén bat dinh, tir nghia vu
tiép can thi truong dén co ché quan Ii noi
dia'®. Hé qua la cac nguyén tic MFN va NT,
vbn bao dam khong phan biét dbi xtr, c6 thé
bi suy giam hiéu luc thyc té boi su khac biét
trong phan loai, trong cam két va trong céach
&p dung bién phap quan Ii c6 thé tao ra phan
biét d6i xir “gian tiép” kho kiém soat bang
cac cong cu truyén thong®”.

The hai, vin d& dir liéu xuyén bién giéi
VGi tu cach nén tang van hanh cua thuong mai
s6. Ludng dir lieu xuyén bién gisi, yéu cau
dinh vi may chu/noi dia hoa dir liéu, tiéu chuan
bao vé dit liéu ca nhan, nghia vu cung cip
hoc tiép can dit liéu cho co quan nha nuéc...
vira 1a diéu kién thiét yéu dé thuong mai sd
van hanh, vira la c6ng cu quan tri rai ro caa
qudc gia*®. Nhitng vin dé nay tiém an su

15 Mark Graham va Fabian Ferrari (chu bién) (2022),
Digital Work in the Planetary Market, The MIT
Press, tr. 9, https://www.econstor.eu/bitstream/104
19/281353/1/The-MIT-Press_9780262369824.pdf,
truy cap 22/12/2025.
Patricia J. Arnold (2005), “Disciplining domestic
regulation: The World Trade Organization and the
market for professional services”, Accounting,
Organizations and Society, 30(4), tr. 299 - 330,
https://www.sciencedirect.com/science/article/pii/S
0361368204000352, truy cap 22/12/2025.
Sachiko Yoshimura (2026), Routledge Handbook on
International Law, Routledge, tr. 299, https://med
dialogue.eu/wp-content/uploads/2021/04/HAND
BOOK-OF-INTERNATIONAL-LAW-2009-Syrian
-Network-for-Human-Rights.pdf, truy céap
22/12/2025.
18 Bret Cohen, Britanie Hall, Charlie Wood (2017),
“Data Localization Laws and Their Impact on Privacy,

1

o

1

)

TAP CHI LUAT HOC SO 4/2026

NGHIEN CUU - TRAO DOI

xung dot gitta muc tiéu ty do hoa thuong mai
V6i quyén diéu tiét chinh sach cong (an ninh
mang, trat tu cong, cha quyén dir liéu)*°. Cac
bién phap kiém soét dir liéu néu thiéu tiéu
chuan kiém soét rd rang cé thé tao hiéu tng
tuong duong rao can thuwong mai mai, khéng
nam & bién gidi hai quan ma nam & diéu kién
phép 1i ddi vai ha tang van hanh giao dich?.
Thet ba, van dé thiét ké ngoai 18 va gidi
han quyén diéu tiét trong moi truong s6. Khi
qudc gia vién dan myc tiéu chinh sach cong
hodc an ninh dé bién minh cho céc bién phap
han ché dit liéu, han ché nha cung cap cong
nghé, yéu cau chang nhan an ninh mang
hoic cac tiéu chuan ki thuat bat buoc thi
trong tam khdng chi 1a viéc khang dinh
quyén diéu tiét ma con can thiét lap duoc
chudn muc kiém tra khach quan vé tinh
khong phan biét dbi xu, tinh minh bach, tinh
can thiét va tinh tuong xung?'. Néu thiéu cac
chuan muc nay, cac ngoai 1é ma nha nudc

Data Security and the Global Economy”, Antitrust,
Vol. 32, No. 1, tr. 107, https://heinonline.org/HOL/
Page?handle=hein.journals/antitruma32&div=22,
truy cap 22/12/2025.

19 Joshua P. Meltzer (2020), “Cybersecurity, Digital
Trade, and Data Flows: Re-thinking a Role for
International Trade Rules”, Global Economy &
Development Working Paper, No. 132, Brookings
Institution, tr. 32, https://ssrn.com/abstract=3595175,
truy cap 24/12/2025.

20 Nikita Melashchenko (2022), Data Barriers to

International Trade, Luan van thac si, Victoria

University of Wellington, tr. 108, https://openaccess.

wgtn.ac.nz/articles/thesis/Data_Barriers_to_Internati

onal_Trade/20443746?file=36580053, truy cap

22/12/2025.
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Generation Computer Systems, 92, tr. 179,
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dugc quyén diéu tiét c6 nguy co tré thanh co
ché hop phap hoa bao ho trd hinh hoic “an
ninh hod” chinh sach thuong mai®.

Thet fir, vin dé minh bach va kha nang
du doan cua cac diéu kién tiép can thi truong
trong bdi canh DIPs va thuat toan phan phdi
dong vai trd quyét dinh. Cac DIPs c6 thé
thiét lap “quy tic tu” vé hién thi, xép hang,
phan phdi, phi va tiéu chuan tham gia thi
truong, tac dong truc tiép toi kha ning tiép
can nguoi tiéu ding caa nha cung cap xuyén
bién gi¢i?®. Piéu nay lam nay sinh théach
thire d6i voi cac yéu cau minh bach hoa diéu
kién tiép can thi truong va khdng phan biét
ddi xir, bai rao can co thé chuyén dich sang
dang “ki thuat hod” va “thuat todn hod”, kho
quan sat va kho chaing minh theo céc tiéu chi
truyén théng®. Dong thoi, cac nén tang
Xuyén bién gidi ciing lam phuc tap hod viéc
phan dinh quyén tai phan va thyc thi, nhét la
khi chu thé cung cap dich vu s6 khdng hién
dién tai 1anh tho thi truong tiéu dang®.

2 Lorenza Mola (2023), “The securitisation of
international economic law and ‘global security’:
an analysis of the EU law approach through the
prism of the Common Commercial Policy”, 12(1),
tr. 105 - 128, Cambridge International Law Journal,
DOI: https://doi.org/10.4337/cilj.2023.01.07
Robert Gorwa (2021), Platform governance: the
transnational politics of online content regulation,
Luan &n tién si, University of Oxford, tr. 2 - 3,
https://ora.ox.ac.uk/objects/uuid:63e39d1b-eb8e-4e
e8-8df2-d128fee59eeb/files/d3n203z288, truy cap
22/12/2025.

24 James Maguire, Kristoffer Langkjeer Albris, “Digital
(mis)trust: ethnographic encounters with computational
forms”, Journal of Cultural Economy, 17(6), tr. 729.
Aiken Larisa O. Serzo (2020), Cross-border issues
for digital platforms: A review of regulations
applicable to Philippine digital platforms, PIDS
Discussion Paper Series N0.2020-45, Philippine
Institute for Development Studies (PIDS), tr. 6 - 7,
https://pidswebs.pids.gov.ph/CDN/PUBLICATION
S/pidsdps2045.pdf, truy cap 22/12/2025.
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Thiz nam, van dé tai san vd hinh trong
throng mai s6. Trong moi truong sb, méa
ngudn, thuat toan va dir liéu van hanh hé
thng tré thanh yéu té canh tranh cbt 16i,
ddng thoi lién quan truc tiép dén so hiu tri
tué, bi mat kinh doanh va an ninh céng
nghé?®. Vi vay, phap luat TMQT cong phai
ddng thoi dung hoa yéu cau bao vé tai san vo
hinh cua doanh nghiép nham khuyén khich
d6i méi sang tao voi yéu cau bao dam du dia
diéu tiét hop phép cua qudc gia dé phong,
chéng gian 1an, bao vé ngudi tiéu dung, bao
dam an ninh mang va tuan thu cac tiéu chuan
Ki thuat?’. Viéc thiéu tiéu chi can bang rd
rang c6 thé dan dén xung dot giira cac chinh
sach vé coéng nghé véi nghia vu TMQT?,

Ther séu, CDS 1am gia tang nguy co phan
manh chuan muc do céc quéc gia va khu vuc
phét trién nhitng bo quy tic thwong mai s
khéc nhau, dac biét vé dir lieu®®. Khi thiéu
mot chuan muc da phuong thong nhat, hé
thdng phap luat TMQT cong ddi mat véi rui
ro chdng lan nghia vy, giam tinh dy doan duoc
va gia ting chi phi tuan thu cho doanh nghiép.

% Cristiana Sappa (2019), “How data protection fits
with the algorithmic society via two intellectual property
rights - a comparative analysis”, Journal of Intellectual
Property Law & Practice, 14(5), tr. 407 - 408.

27 Theresa E. Miedema (2018), “Consumer Protection
in Cyber Space and the Ethics of Stewardship”,
Journal of Consumer Policy, 41(1), tr. 55 - 69.

28 Mira Burri, Kholofelo Kugler (2024), “Regulatory
autonomy in digital trade agreements”, Journal of
International Economic Law, tr. 398.

2 Felicity Deane, Emily Woolmer, Shoufeng Cao,
Kieran Tranter (2024), “Trade in the Digital Age:
Agreements to Mitigate Fragmentation”, Asian
Journal of International Law, 14(1), tr. 155.

%0 Nsiong Louis Eyo-Udo, Charles Elachi Apeh,
Bernadette Bristol-Alagbariya, Chioma Ann Udeh,
Chikezie Paul-Mikki Ewi (2025), “International
Trade Law in the Modern World: A Review of
Evolving Practices and Agreements”, International
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Do d6, van dé phap |i dat ra khong chi 1a bd
sung quy tac méi ma la xac lap céc yéu cau
thich wng tdi thiéu dé vira bao dam van hanh
hiéu qua caa nguyén tic MEN/NT trong moi
truong b, vira han ché phan manh va duy tri
tinh théng nhat twong d6i cua trat tu phép
luat TMQT cong3L.

4. Sw thich wng caa phap luit thwong
mai qudc té cong ddi véi chuyén ddi sé trong
thwong mai quéc té

CDS da va dang 1am thay doi sau sac buc
tranh thuong mai toan cau, kéo theo nhu cau
didu chinh va tai danh gia cac quy dinh cua
phap luat TMQT cong vén duoc dinh hinh
trong hoat dong thuong mai truyén thong.
Truéc nhimg thay d6i can ban do CBS mang
lai d6i v6i thuong mai toan cau, To chic
Thuong mai thé gigi (WTO) Ia mét trong
nhiing thé ché da phuong dau tién ghi nhan
nhitng tac dong cua s6 hoa dbi véi thuong
mai khi khoi dong Chuong trinh cong tac vé
thuong mai dién to (WTO Work Programme
on Electronic Commerce) tir nim 1998%2. Day
la sang kién nham danh gia va trong truong
hop can thiét s& diéu chinh cac quy tac hién
hanh trong céc linh vuc nhu thuong mai dich
vu, thuong mai hang hod, bao ho quyén so
hitu tri tué va phat trién kinh té. Tuy nhién,
chuong trinh nay khong di kém mot co ché
dam phan rang budc, dan dén tinh trang thao
luan kéo dai ma khong dat dugc budc tién

Journal of Multidisciplinary Research and Growth
Evaluation, \ol. 6, No. 1, tr. 842.

31 Omena Akpobome (2024), “The Impact of Emerging
Technologies on Legal Frameworks: A Model for
Adaptive Regulation”, International Journal of
Research Publication and Reviews, 5(7), tr. 5057.

32 The WTO, World Trade Organization, https://www.
wto.org/english/thewto_e/thewto_e.htm, truy cap
25/7/2025.
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dang ké nao trong suét gan ba thap ki qua.
Pén nay, khung phap Ii cia WTO phan
I6n van phan anh tu duy cua thoi ki tién
Internet va chua theo kip thuc tién thuong
mai s6 dang phat trién nhanh chong®. Thuc
tién da ghi nhan mot s vu kién quan trong
lién quan dén céc dich vu sé nhung céc phan
quyét méi chi giai quyét duoc mot phan rét
nho cac thach thac do CPBS dat ra®. Dién
hinh 1a van dé phan loai cac san pham/dich
vu ki thuat s méi, von khéng ton tai tai thoi
diém thiét 1ap céc hiép dinh WTO, van Ia
mot vudng mac Ién. Cau hoi lidu phan mém,
sach dién tir nén dugc coi la hang hoa (ap
dung GATT) hay dich vu (4p dung GATS)
chua co 10i giai dap dang cho thiy su ling
ting caa hé théng hién tai®. Vai cac san
pham phuc tap hon nhu tro choi truc tuyén
hodc cac dich vu nén tang, viéc xac dinh
phan nganh dich vu cu thé con kho khin

33 Nigel Cory (2019), Why China Should Be Disqualified
From Participating in WTO Negotiations on Digital
Trade Rules, Information Technology & Innovation
Foundation (ITIF), tr. 1, https://www?2.itif.org/2019 -
china-disqualified-wto.pdf, truy cap 22/12/2025.

34 Xem thém: WTO (2004 - 2005), United States -
Measures Affecting the Cross-Border Supply of Gambling
and Betting Services (US - Gambling), WT/DS285/R
& WT/DS285/AB/R, https://www.wto.org/english/
tratop_e/dispu_e/cases_e/ds285_e.htm; WTO (2009),
China - Measures Affecting Trading Rights and
Distribution Services for Certain Publications and
Audiovisual Entertainment Products (China -
Publications and Audiovisual Products), WT/DS363/R
& WT/DS363/AB/R, https://www.wto.org/english/
tratop_e/dispu_e/cases_e/ds363_e.htm; WTO (2012),
China - Certain Measures Affecting Electronic Payment
Services (China - Electronic Payment Services),
WT/DS413/R, https://www.wto.org/english/tratop_e
[dispu_e/cases_e/ds413 e.htm, truy cap 26/12/2025.

% Sam Fleuter (2016-2017), “The Role of Digital
Products under the WTO: A New Framework for
GATT and GATS Classification”, Chicago Journal
of International Law, Vol. 17, tr. 153.
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hon, bai sy khéc biét dang ké vé cam két va
nghia vu gitra cac nganh nhu vién thong,
may tinh, giai tri va nghe nhin. Sy bé tic
trong phan loai phan anh ré khoang cach
gitra khuén khé phéap luat hién hanh va thyc
tién thuong mai s6%. Mic du WTO da tai
khai dong véi Sang kién Tuyén bé chung veé
thuong mai dién tor nam 2019 nhung vi¢c dat
duoc mot thoa thuan toan dién van gap nhiéu
tr& ngai, dac biét trong bdi canh mé hinh da
phuong dang suy yéu®’. Tuy thé, WTO khdng
hoan toan bi gat ra ngoai I& trong thoi dai so.
Hé thong quy dinh cua té chac nay van git
duoc gia tri nén tang, dac biét véi cac nguyén
tac khong phan biét dbi xir nhu MEN va NT
ciing nhu cach tiép can trung lap vé cong nghé
trong cac linh vyc nhu tiéu chuan ki thuat, trg
cap, mua sam chinh pha va thuan lgi hoa
thuong mai®. Mot wu thé dang ké khac 1a co
ché giai quyét tranh chap cua WTO, c6 kha
ning “cap nhat mém” cac quy tic hién hanh
thdng qua nhiing dién giai phép li d6i véi cac
tranh chap phét sinh tir thwong mai sb.

Trong bdi canh phéap luat WTO gap
nhiéu bé tic, cac qudc gia da chuyén hudng
sang dam phan song phuong va khu vuc,
nham thiét 1ap nhiing quy tic phap li moi
phu hop véi CBS trong TMQT. Xu hudng
nay thé hién rd qua viéc ngay cang nhiéu

% World Trade Organization (2019), World Trade
Report 2019: The Future of Services Trade, tr. 154,
https://www.wto.org/english/res_e/booksp_e/00_wt
r19 _e.pdf, truy cap 24/12/2025.

37 Ines Willemyns (2018), GATS Classification of Digital
Services — Does 'The Cloud' Have a Silver Lining?,
SSRN, tr. 398, https://papers.ssrn.com/sol3/papers.
cfm?abstract_id=3194676, truy cap 25/12/2025.

3 Mira Burri va Thomas Cottier (2012), Introduction:
Digital Technologies and International Trade Regulation,
SSRN, tr. 3, https://papers.ssrn.com/sol3/papers.
cfm ?abstract_id=1934805, truy cap 24/12/2025.

136

hiép dinh thwong mai uvu dai (PTAs) dugc ki
két c6 noi dung lién quan dén thuong mai s,
cho phép danh mot sb wu dai cho cac bén
tham gia vuot qua cac tiéu chuan va cam két
cia WTO (“WTO-plus”) va giai quyét cac
van dé nam ngoai pham vi diéu chinh cua
WTO (“WTO-extra”)*®. Mot xu huéng dang
chii y trong tién trinh phat trién cac PTAs la
su gia tang rd rét s6 lwong cac hiép dinh cé
dé cap thuong mai sb. Trong tong s6 hon
465 hiép dinh duogc ki két tir ndm 2000 dén
thang 11/2024%°, di co 203 hiép dinh bao
gom cac diéu khoan lién quan dén thuong
mai s6, trong d6 95 hiép dinh danh riéng maot
chuong dé diéu chinh linh vyc thuong mai
dién tir. Dic biét, trong bdi canh WTO con
thiéu cac quy dinh cap nhat vé thuong mai
s6, cac hiép dinh thuong mai ty do (FTAS)
va hiép dinh kinh té s6 (DEAs) dang ndi 1én
nhu nhitng co ché phép li thay thé c6 kha
nang dinh hinh luat choi toan cau*. Céc
chuong vé thuong mai dién tir trong FTAs da
tro thanh noi chtra dung céac quy tac phap i
mai, khéng chi xoay quanh tuy do hod ma con
can thigp sau vao khuén kho phap luat trong
nuwéc nhu bao vé dir liéu, ludng dir liu
Xuyén bién gigi, bao mat thong tin, thuong

3 Lillian Corbin va Mark Perry (2019), Free Trade
Agreements: Hegemony or Harmony, Springer, tr. 3,
5, https://content.e-bookshelf.de/media/reading/L-
11854294-5f56243ab6.pdf, truy cap 24/12/2025.

40 Mira Burri, Maria Vasquez Callo-Mdiller va
Khodjelo Kugler (2024), TAPED: Trade Agreement
Provisions on Electronic Commerce and Data,
TAPED, tr. 11, https://www.unilu.ch/fileadmin/
fakultaeten/rf/burri/TAPED/Codebook TAPED_Bu
rri_Vasquez_Kugler_November_2024.pdf, truy cap
27/12/2025.

4 Mira Burri va Rodrigo Polanco (2019), “Digital
Trade Provisions in Preferential Trade Agreements:
Introducing a New Dataset”, Journal of International
Economic Law, tr. 188, 196, 220.
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mai dich vu ki thuat s6 va tri tué¢ nhan tao*2.
Sy phan hoé trong céach tiép can quan Ii
dir liéu gitta cac cuong qudc hay trong cac
hiép dinh song phuong/da phuong dang dan
dén sy hinh thanh cic mé hinh diéu chinh
phép li khac nhau, phan anh nhiing trat tu
phép |i da chiéu trong thwong mai s6 toan
cau. Pau tién 1a cch tiép can caa Hiép dinh
Déi tac toan dién va tién bo xuyén Thai Binh
Duong (CPTPP) ddi véi quan Ii dir liéu thé
hién o dinh huéng tu do hoa thuong mai s
va chéng lai xu huéng bao ho dir liéu qudc
gia. Theo quy dinh cua CPTPP, cac bén phai
cho phép viéc chuyén thdng tin qua bién gioi
bang phuong tién dién tir, bao gom ca dir liu
ca nhan, khi hoat dong nay phuc vu cho muc
dich kinh doanh hop phap (Piéu 14.11.2)%,
Ddng thoi, CPTPP cidm céc qudc gia yéu cau
doanh nghiép phai sir dung hoac dat may chu,
trung tdm dit liéu trong l1anh thd minh nhu
mot diéu kién dé hoat dong thuong mai s
(Piéu 14.13.2). Hai quy dinh nay phan anh
cam két manh mé& ciia CPTPP dbi véi quyén
tu do luu chuyén dit liéu xuyén bién gidi, yéu
t6 then chdt trong nén kinh té sb toan cau va
loai bo cac rao can mang tinh dia li trong
quan Ii dir liéu. Tuy nhién, CPTPP van danh
khéng gian nhat dinh cho quyén diéu tiét cua
qudc gia thong qua co ché ngoai 1&. Theo do,
cac bién phap han ché ludng dix liéu hoac yéu
cau dinh vi may cha chi duoc chap nhan néu
nhiam dat dugc muc tiéu chinh sach cong hop

42 Nsiong Louis Eyo-Udo, Charles Elachi Apeh,
Bernadette Bristol-Alagbariya, Chioma Ann Udeh,
Chikezie Paul-Mikki Ewi (2025), tldd, tr. 842.

4 CPTPP, https://www.mfat.govt.nz/assets/Trade-agree
ments/CPTPP/Comprehensive-and-Progressive-
Agreement-for-Trans-Pacific-Partnership-CPTPP-
English.pdf, truy cap 26/12/2025.
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phép, khong phan biét d6i xir, khéng phai 1a
rao can tra hinh va khong vuot qua mic can
thiét (Piéu 14.11.3). Mic di ciu trdc ngoai 16
ndy tuwong tu Véi cac diéu khoan chung trong
GATT va GATS cua WTO, CPTPP khong liét
ké cu thé danh sach cac muc tiéu chinh sach
cong, diéu nay c6 thé mad rong quyén diéu tiét
nhung ddng thoi ciing 1am tang rai ro bat dinh
vé mat phap li. Bén canh d6, CPTPP yéu cau
céc bén duy tri khudn khé phap Ii dé bao vé
thong tin cd nhan cta nguoi sir dung thuong
mai dién tr (Piéu 14.8.2) nhung khong dua ra
tiéu chuan tdi thiéu cu thé. Thay vao do, Hiép
dinh khuyén khich tham chiéu dén cac
nguyén tic qudc té co lién quan va thac day
kha ning tuong thich giira c4c hé thong phap
luat vé dir liéu. Cach tiép can linh hoat nay c6
thé gidp tao diéu kién thuan loi cho dam phan
va thyc thi hiép dinh trong méi truong phép li
da dang nhung ciing lam phat sinh nhitng lo
ngai vé sy thiéu dong bo trong murc d6 bao vé
quyén riéng tu, dic biét khi so sanh véi cac
hé thong tiéu chuan cao nhu Quy dinh Bao vé
dir liéu chung (GDPR) cta Lién minh chau
Au (EU). Ngoai ra, CPTPP nghiém cam viéc
yéu cau doanh nghiép chuyén giao hoic cung
cap quyeén truy cap ma ngudn phan mém nhu
mot didu kién dé nhap khau, phan phéi hoic
sir dung tai thi truong noi dia (Piéu 14.17).
Quy dinh nay nhiam bao vé bi mat thuong
mai, an ninh cdng nghé va quyen so hitu tri
tug, dong thoi ngin chin viéc st dung ép
budc chuyén giao cong nghé nhu mét cong cu
chinh sach cong nghiép. C6 thé thiy ring mo
hinh phép li cia CPTPP vé quan |i dit liéu uu
tién tu do hod thwong mai, bao ho doanh
nghiép va gidi han téi da su can thiép cua nha
nudéce trong khéng gian sé.
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Tiép nbi md hinh ty do hoé thuong mai s6
do CPTPP khéi xudng, Hiép dinh Hoa Ky -
Mexico - Canada (USMCA) tiép tuc cing cd
dinh huéng quan |i dix liéu theo céch tiép can
coi ma va o tinh rang budc cao hon. USMCA
quy dinh rd rang vé viéc cho phép ludng di
liéu xuyén bién gioi (Piéu 19.11(1))* va cim
ap dat yéu cau dinh vi di liéu noi dia (Piéu
19.12(1)), trong khi van duy tri co ché ngoai
1& nham bao vé chinh sach céng hop phap véi
cau tric twong ty CPTPP (Piéu 19.11(2)).
Céch tiép can nay phan anh sy wu tién tuyét
dbi cho su ty do luan chuyén di liéu, yéu t6
then chét cua thuong mai s, dong thoi ngan
ngtra cac hinh thirc bao ho maéi phat sinh dudi
danh nghia chu quyén dir liéu. Tuy nhién, so
v6i CPTPP, USMCA thé hién sy phat trién
cao hon vé& mit thé ché. Pidu dang chi y 1a
hiép dinh nay lan dau tién dua ra tham chiéu
cu thé dén cac khung huéng dan québc té, bao
gom To chiac Hop tac va Phét trién kinh té
(OECD) va Dién dan Hop tac kinh té chau A
— Thai Binh Duong (APEC), trong viéc xay
dung hé théng bao vé dir liéu ca nhan (Piéu
19.8(2)). Céc bén tham gia USMCA cam két
thira nhan va thiic day cac nguyén tic quan
trong cua bao vé dir liéu nhu gigi han thu
thap, minh bach, kiém soat c& nhan va trach
nhiém giai trinh (Diéu 19.8(3)), dong thoi bao
dam quyén khic phuc néu cé vi pham (Piéu
19.8(4),(5)). Du khong dat ra tiéu chuan bat
budc thdng nhat, cac quy dinh nay cho thay
nd lyc hudng dén sy hai hoa tdi thiéu giira
céc hé théng phap luat quéc gia. USMCA con
ma rong pham vi diéu chinh khi dua vao quy

4 USMCA, https://ustr.gov/sites/default/files/files/agree
ments/FTA/USMCA/Text/19-Electronic-Commerce.pdf,
truy cap 26/12/2025.
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dinh méi vé ma ngudn va thuat toan. Theo do,
cac bén khong dugc yéu cau chuyén giao
hodc truy cap ma ngudn hoic thuat toan nhu
diéu kién tiép can thi truong (Piéu 19.16(1)),
qua d6 bao vé quyén s hitu tri tué va bao mat
cong nghé cua doanh nghi¢p. Pay la phan
g tryuc tiép trude lo ngai vé tinh trang lam
dung yéu cau chuyén giao cong nghé tir phia
mot s6 quéc gia. Mot diém méi quan trong
khac 13 USMCA c¢6 quy dinh riéng vé dich vu
may tinh tuong tac (interactive computer
services) (Piéu 19.17(2)). Theo do, cac qudc
gia khong duoc quy trach nhiém cho nha
cung cap dich vu nén tang ddi voi noi dung
do nguoi ding tao ra, trir khi chinh nén tang
d6 tham gia tao 1ap noi dung. Quy dinh nay
thé hién anh huong rd rét caa Piéu 230 Pao
luat Truyén théng Hoa Ky, vén trao quyén
mién trir trach nhiém phép 1i cho cac nén tang
trung gian. Mic du co ché nay dang gy tranh
cdi tai Hoa Ky, USMCA lai thé ché hoa nd
nhu mot phan trong khung phép 1i caa thuong
mai 6. Ngoai ra, USMCA ciing thé hién cam
két ty do hoa thdng tin cong thdng qua quy
dinh vé dit liéu chinh phu mo (Piéu 19.18),
khuyén khich kha ning tiép can cua cong
ching d6i véi dir liéu phi ca nhan do chinh
pht tao ra. Véi nhitng d6i méi trén, USMCA
khéng chi ké thira khudn mau cia CPTPP ma
con thiét 1ap mot mau hinh phap 1i mai cé
tinh dan dit trong linh vuc thuong mai sb
toan cau, tiép tuc khang dinh vai trd trung tam
cua Hoa Ky trong viéc dinh hinh “luat choi”
dir liéu trong TMQT cong.

Khéc véi céch tiép can tu do hoa dit ligu
manh mé cua Hoa Ky, EU x&y dung mé hinh
quan i thuong mai sé dua trén nén tang bao
vé dit liéu c4 nhan nhu mot quyén co ban va
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bat kha xdm pham. Quan diém nay duogc thé
hién rd trong cac hiép dinh thuong mai ma
EU ki két, dac biét tir sau nam 2016. Giai
doan dau, c4c hiép dinh nhu EU - Chile (2002)*
(Piéu 102 va Piéu 37) va EU - Han Quéc
(2009)*¢ (Piéu 7.48) c6 dé cap thwong mai
dién tu, song chi & muc hop tac ki thuat hoac
quy dinh mém, chwa c6 cam két rang budc
vé dir liéu xuyén bién gigi. Buéc chuyén
minh bat dau dén vao nam 2016, véi Hiép
dinh Kinh té va Thuong mai toan dién gitra
EU va Canada (CETA), khi da c¢6 chuong
riéng vé thuong mai dién ta*’ (Piéu 16.3)
nhung van tap trung vao thuc day minh bach
phap luat, khuyén khich canh tranh va hd trg
doanh nghiép nho (Piéu 16.5), thay vi cac
quy tac bat budc vé ludng dir lieu. DU vay,
CETA da mo ra tién 18 khi yéu cau cac bén
duy tri luat bao vé dix liéu cd nhan, tham
chiéu cac chuan muc quéc té nhu OECD
(Piéu 16.4). Tir nam 2018, EU bat dau thu
nghiém cach tiép can linh hoat hon, thé hién
qua cac diéu khoan “giir chd” trong cac hiép
dinh nhu Hiép dinh ddi tac kinh té EU - Nhat
Ban* (biéu 8.81) hoic Higp dinh thuong
mai EU - Mexico sira di, theo d6 cac bén sé
“xem xét lai” kha ning dua quy dinh vé

%5 Higp dinh Thuong mai gitra Lién minh chau Au va
Cong hoa Chile, https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:22002A1230(
01), truy cap 25/12/2025.

% Hiép dinh Thwong mai tu do gi{ra Lién minh chau
Au va Han Qudc, https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:22011A0514(
01), truy cap 27/12/2025.

47 CETA, https://eur-lex.europa.eu/legal-content/EN/
TXT/PDF/?uri=CELEX:22017A0114(01), truy cap
26/12/2025.

%8 Higp dinh Ddi tac kinh té gitra Lién minh chau Au
va Nhat Ban, https://eur-lex.europa.eu/legal-content/
EN/TXT/PDF/?uri=CELEX:22018A1207(01), truy
cap 25/12/2025.
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ludng dit liéu sau ba nim. Mic du day khong
phai 1a cam két manh nhung n6 danh dau
budc dau thay doi trong chinh sach cua EU.
Trong cac hiép dinh méi dang dam phan nhu
voi Uc, New Zealand va Tunisia, EU da
chap nhan dua vao diéu khoan vé cam noi
dia hoa dit liéu va cho phép luu chuyén di
liéu xuyén bién giéi nhung véi diéu kién tién
quyét 1a cac quy dinh nay phai tuan thu tiéu
chuan bao vé dit liéu cao cua EU, cu thé 1a
GDPR. Piéu khoan miu thuong khang dinh
rang “viéc bao vé di lidu ca nhan va quyén
riéng tw la mét quyén co ban”*® (Piéu 6(1));
ddng thoi, “mai bén c6 quyén &p dung céc
bién phap can thiét nham bdo vé di liéu ca
nhan, bao gom cd viéc ban hanh quy dinh vé
luong dir liéu xuyén bién gici” (Piéu 6(2)).
Ngoai ra, c4c hiép dinh nay ciing thiét lap co
ché danh gia dinh ki sau ba nim dé xem xét
lai tac dong cua cac quy dinh di lidu di voi
quyén riéng tu va mic do bao ho thuc té,
ddng thoi cho phép dé xuat sira doi bat ki luc
nao (Piéu 5(2)). Piéu nay tao khéng gian
diéu chinh chinh séach rong rai hon nhiéu so
V6i cac co ché ngoai I¢ mang tinh khat khe
trong CPTPP hoac USMCA. Md hinh cua
EU vi thé mang tinh két hop, vira ung ho
thwong mai sé va ty do dir liéu, vira kién
quyét bao vé gi4 tri phap quyén va quyén
con ngudi trong ki nguyén sb. Cach tiép can
nay dinh hinh moét trat tu phéap i riéng biét
va dang dan trg thanh di trong thuc su Voi
mo hinh ty do hod dir liéu cia Hoa Ky trén
ban ¢6 TMQT cong®.

4 Draft EU - Australia Free Trade Agreement,
https://policy.trade.ec.europa.eu/eu-trade-relationships
-country-and-region/countries-and-regions/australia/
eu-australia-trade-agreement_en, truy cap 24/12/2025.

%0 Svetlana Yakovleva (2020), “Personal Data Transfers
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Trong khi do, cach tiép can caa Trung
Qudc dbi véi quan Ii dix lidu xuyén bién gioi
lai phan anh xu hudéng hinh thanh mot mo
hinh phép 1i méi, mang tinh cha quyén dit
liéu cao va wu tién du dia chinh sach quéc
noi hon 1a cam két ty do hoa dir liéu theo
chuan muc quéc té. Trung Qubc dang xay
dung mot mé hinh phéap li riéng biét trong
quan Ii dir liéu xuyén bién giéi, thé hién rd
rang qua cac cam két trong Hiép dinh Di
tac kinh té toan dién Khu vuc (RCEP)** va
cac FTA khac ma Trung Qudc da ki két. DU
RCEP ¢6 dé cap ty do luan chuyén dir liéu
va cam cac bién phép yéu cau luu trit dit liéu
noi dia (Picu 12.14), cac quy dinh di kém lai
tao ra du dia chinh séch rét Ién cho cac qudc
gia thanh vién. Pac biét, Piéu 12.14.3(a) cua
RCEP cho phép mét bén ty quyét dinh tinh
can thiét cua viéc thuc hién chinh séch cong
chinh dang, thiét 1ap mot co ché danh gia
mang tinh cha quan - diéu di nguoc lai véi
chuan muc danh gia ngoai 1¢ theo phap luat
WTO. Ngoai ra, diém (b) cua diéu khoan
nay con khing dinh quyén khdng bi tranh
chap néu mét bén cho rang bién phap duoc
thuc hién 1 nham bao vé lgi ich an ninh thiét
yéu, cang cé thém tinh tu chu cua cac qubc
gia nhu Trung Qudc trong kiém soat dong
chay dir liéu xuyén bién gioi. Didu nay cho
thiy Trung Qudc dang xiy dung mot khudn
khd phép Ii tap trung vao chi quyén di liéu,
coi dir liéu 1a tai san chién lugc can kiém
soat chit chg, thay vi tiép can theo huéng ty
do hod va bao vé quyén riéng tu c4 nhan nhu

in International Trade and EU Law: A Tale of Two
‘Necessities’”, The Journal of World Investment &
Trade, tr. 15.

51 RCEP, https://rcepsec.org/legal-text/,
26/12/2025.

truy cap
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md hinh cua EU hodac mé hinh thuong mai
hoé dix liéu cua Hoa Ky. Khéng chi dung lai
& RCEP, trong s 22 FTA ma Trung Quéc da
ki két, chi c6 mét nira c6 cac chuong hodc
diéu khoan lién quan dén thwong mai dién
ti/thwong mai s ciing nhu nodi dung cac
diéu khoan nay déu duoc thiét ké linh hoat,
cho phép cac bién phap bao ho dit liéu néu
can thiét®. Viéc Trung Quéc thé hién mong
muén gia nhap CPTPP ciing dang dit ra
thach thuc 16n cho nudce nay, boi CPTPP yéu
cau cam két manh mé hon vé quyén tiép can
va sir dung Internet, cam yéu cau tiét 16 ma
ngudn va thiic ddy tinh trung lap cia mang -
nhitng noi dung di nguoc lai véi mae do can
thiép sau cua nha nudc Trung Qudc hién nay
vao khong gian mang. M6 hinh phép li ma
Trung Quéc dang dinh hinh c6 thé duoc goi
13 “mo6 hinh dir liéu c6 chi quyén dinh
hudéng nha nudc”, noi ma viéc luan chuyén
dit liéu qudc té phai phuc ting cac uu tién an
ninh, chinh trj va kiém soat noi dia. Diéu nay
tao nén maot ddi trong rd rét voi mo hinh tu
do dir liéu xuyén bién gisi cua Hoa Ky va
mo hinh bao vé dit liéu ca nhan chat ché cua
EU, ddng thoi 1am nodi bat tinh da truc va
xung dot lgi ich trong tién trinh xay dung
luat thuong mai $6 toan cau.

O chiéu nguoc lai véi cac mé hinh trén,
cac hiép dinh kinh té s6 phan &nh mot xu
hudng khéc trong xay dung phép luat thuong
mai s khi thuc day hop tac dir liéu trén co
s& tin cay lan nhau, twong thich thé ché va
hudng dén mot mo hinh phap 1i linh hoat, da
phuong, thich tng voi cac van d& méi noi

52 Ministry of Commerce of the People's Republic of
China, Free Trade Agreements, MOFCOM,
https://www.trade.gov/country-commercial-guides/
china-trade-agreements, truy cap 25/12/2025.
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cua thoi dai kinh té sd. Sy ndi 1én cua cac
hiép dinh kinh té sé (Digital Economy
Agreements - DEAS) trong nhimg nim gan
day cho thay nhu cau cap thiét vé mot khung
hop tac phap Ii moéi nham diéu chinh cac
thach thuc ngay cang phac tap cua CBS
trong thuong mai toan cau. Trong s6 5 hiép
dinh kinh té s6 da duoc ki két, Hiép dinh Di
tac kinh té ki thuat s6 (DEPA)* giira
Singapore, New Zealand va Chile noi bat
nhu mot md hinh tién phong khong chi vi
tinh doc 1ap ma con boi céch tiép can linh
hoat, hudng dén tuong lai va c6 kha ning
mé rong cho cac qudc gia khac tham gia
(Piéu 16.2). DEPA khong chi ké thira cac
quy tic truyén théng tir CPTPP va mot phan
tr USMCA ma con mé rong pham vi diéu
chinh t&i cac linh vuc méi noi nhu tri tué
nhan tao, fintech, danh tinh sd, dit lieu mo
cia chinh pha va thanh toan dién ta (Piéu
3.4, biéu 2.7 va Piéu 9.4). Viéc &p dung cau
tric md-dun vaGi 16 chuong riéng biét cho
phép DEPA bao quat toan dién ca cac van de
Ki thuat (nhu ma hod, gidy to dién tir, co ché
mét ctra (Piéu 2.2(5)) 13n cac muc tiéu chinh
sach rong hon nhu hoa nhap sé quyén tiép
can cua nhom yéu thé va thic day dao dac
trong cong nghé tri tué nhan tao (Piéu
8.2(2)-(3)). Pic biét, DEPA di thé hién mot
budc tién trong quan tri dir liéu xuyén bién
gioi khi dat trong tdm vao viéc tao dung moi
truong tin cay va tuong thich thé ché giira
cac qudc gia thay vi chi tap trung vao ty do
hoé dir liéu. Chang han, DEPA khéng chi dé
cap viéc chia s¢ di liéu thwong mai ma con

53 DEPA, https://www.digitalizetrade.org/legal-instru
ment/digital-economy-partnership-agreement-depa,
truy cap 24/12/2025.
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thiét 1ap nguyén tac vé giai thich duoc, minh
bach, cong bang va lay con nguoi lam trung
tdm trong ung dung tri tué nhan tao, thé hién
dinh hudng quan tri dir liéu c6 trach nhiém
vuot ra ngoai loi ich thwong mai don thuan.
Viéc thtra nhan vai tro cua dix liéu trong chinh
sach canh tranh, mua sam cong va phat trién
x4 hoi ciing cho thiy mot budc chuyén rd nét
sang mo hinh “hep tac quan tri diz liéu vi loi
ich chung”, thay vi tiép can dir liéu nhu mot
yéu t6 kiém soat don phuong hay chi 1a cong
cu thwong mai (Piéu 8.3 va 8.4). Tir goc do
phép Ii quéc té, DEPA dai dién cho mot md
hinh thé ché mém c6 kha ning tuong thich
cao, tao nén tang hai hoa hoé phap luat gia
cac qudc gia va cang cb cau trdc phap Ii da
tang cho thwong mai $6. Vi kha ning mo
rong va dinh huéng linh hoat, DEPA c6 thé
dong vai tro 1a khudn mau cho cac hiép dinh
thuong mai s6 tuong lai, noi dir liéu khéng
chi 1a d6i tuong diéu chinh ma con 1a trung
tdm cua cac chuan myc phap Ii mai®,

5. Két luan

Hé thdng phép luat TMQT cdng toan cau
ctia WTO, dii ¢6 nhiing gia tri mang tinh nén
tang song chua bt kip véi thuc tién thuong
mai 6 toan cau. CPS dang tai cau trac TMQT
theo huong phi bién gigi va phuy thugc dix
liéu, khién cac diém tya phép Ii truyén thong
nhu phan chia hang hoa va dich vy, tiéu chi
lanh thd va cac dang rao can hitu hinh khé
bao quat dy du thuc tién giao dich sé. Trong
bdi canh d6, phép luat TMQT cbng c6 xu
hudng chuyén dich trong tam xay dung quy
tic tir cap do da phuong sang cap do song

% Georgios Dimitropoulos (2025), “Investment law
and the digital economy”, Journal of International
Dispute Settlement, Vol. 16, Iss. 3, September, tr. 3, 15.
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phuong va khu vyc. O cép d6 da phuong,
WTO ghi nhan sém thuong mai dién tor va
tiép tuc giir vai trd nén tang vé cac nguyén tic
khong phan biét ddi xtr va minh bach théng
qua céc quy dinh cét 16i nhe MFN, NT ciing
céch tiép can tuong ddi trung lap cong nghé.
Tuy nhién, do khudn kho hién hanh chua quy
dinh day du cac van dé dic thu cua thuong
mai s6, dic biét 1a quan tri dir liéu xuyén bién
gi6i, tiéu chi phan loai déi tuong sé cé tinh
“lai” va cac chuan kiém soat ngoai Ié trong
moi trrong an ninh mang, phan tng caa WTO
nhin chung thién vé m& rong pham vi ap
dung cua quy tic sin c6 hon 13 hinh thanh
cac nghia vu méi c6 mtc do chi tiét tuong
xung véi thuc tién. Chinh vi vay, trong tam
xay dung quy tic phéap li da dich chuyén
manh sang cip d6 song phuong va khu vuc,
noi cac PTAs, FTAs va DEAs tr¢ thanh khong
gian chu yéu dé ma hoa céc van dé cdt 16i
ctia thuong mai sé thanh nghia vu cu thé va
co ché hop tac. Trén thuc té, cac mé hinh
phéap li da hinh thanh kha rd. CPTPP va USMCA
uu tién tinh luu thong cua dir liéu va han ché
c4c rao can van hanh cua giao dich sé. EU
dat trong tdm vao bao vé dir liéu ca nhan nhu
mot quyén co ban va gan cac cam két thuong
mai s véi tiéu chuan bao vé quyén riéng tu.
Trong khi d6, mé hinh nhan manh chu quyén
dir liéu nhu Trung Qubc mo rong dang ké
khong gian diéu tiét noi dia, dac biét trong
cac linh vuc nhay cam vé an ninh va kiém
soét dir liéu. Viéc cac mo hinh nay dong thoi
tdn tai 1am ndi bat tinh canh tranh chuan muc
va kéo theo hé qua 1a nguy co phan manh,
chong lan nghia vy va gia tang chi phi tudn
thu trong moi truong thuong mai da thi truong.
Tu cac phén tich trén, duong nhu céch
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tiép can c6 co s¢ hon chinh 12 tiép tuc cung
¢d WTO nhu khung nguyén tic dé duy tri
tinh du dodn dugc va hiéu luc van hanh cua
MFN va NT, dong thoi phét trién cac quy
dinh chuyén biét vé thuong mai s6 theo huéng
trung l1ap cong ngh¢, trong duong chirc nang,
tang cuong minh bach va trdch nhiém giai trinh,
dic biét thong qua co ché kiém soat ngoai 1é
dwa trén chuan can thiét va tuong xtng. Bai
18, néu tuyét ddi hoa tu do dit liéu thi s& gia
tang xung dot vai cac gia tri phép li lién quan
dén quyén riéng tu, an ninh mang va trat tu
cong dang ngay cang dugc cing cd trong phéap
luat qudc gia; nguoc lai, néu mé rong qua mic
céc co ché bao Iuu vi an ninh va chii quyén s&
lam giam tinh du doan dwoc cua thi truong va
lam suy yéu hiéu lyc van hanh caa MFN va
NT. Trong béi canh dé, xu hudng hop tac dua
trén niém tin va twong thich thé ché, nhu mo
hinh ¢ cac hiép dinh kinh té sé cho thiy
huéng di trién vong, linh hoat cho tuong lai
cua phap luat TMQT cong dé thich tng voi
su chuyén dong nhanh chong caa kinh té sé
toan cau. Cac hiép dinh kinh té s nhu DEPA
goi m& phuong thirc diéu chinh dua trén su
tin cay va tuong thich thé ché théng qua hop
tac, chuan hod thuc hanh va co ché lién
thong, c6 kha nang giam xung dot gitra cac
md hinh, han ché phan manh chuan muc va
hd tro hinh thanh khong gian phap li 6n dinh
hon cho thuong mai s6 trong twong lai./.
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